City Council Staff Report

November 5, 2008 CONSENT CALENDAR

Subject: APPROVAL OF A SUPPLEMENTAL AGREEMENT WITH THE UNION
PACIFIC RAILROAD COMPANY FOR THE GENE AUTRY TRAIL (PALM
DRIVE) OVERPASS GRADE SEPARATION CROSSING

From: David H. Ready, City Manager

Initiated by: Public Works and Engineering Department

SUMMARY
Approval of the Supplemental Agreement with the Union Pacific Railroad Company
(UPRR) is necessary in order to construct the proposed Gene Autry Trail Bridge
Widening (City Project 01-04).

RECOMMENDATION:

1) Adopt Resolution No. “A RESOLUTION OF THE CITY COUNCH. OF THE
CITY OF PALM SPRINGS, CALIFORNIA APPROVING A SUPPLEMENTAL
AGREEMENT WITH THE UNION PACIFIC RAILRCAD COMPANY FOR AN
EXISTING GRADE SEPARATION CROSSING IMPROVEMENT, UPRR
FOLDER NO. 2442-59, UPRR AUDIT NO. 5049338;" and

2) Authorize the City Manager to execute all necessary documents.

STAFF ANALYSIS!

The City intends to widen the existing Gene Autry Trail bridge over the Union Pacific
Railroad (UPRR) from a 2 lane to a & lane bridge, with widening to occur along the east
side of the bridge, and to widen Gene Autry Trail from 2 to 6 lanes between the UPRR
bridge and Salvia Road/Micro Place. This project is the second of three projects to
widen Gene Autry Trail between Vista Chino and Interstate 10. The first, the Gene
Autry Trail widening was recently completed and widened Gene Autry Trail from 2 to 4
lanes between Vista Chino through the Whitewater River. Currently, the road
trangitions to 2 lanes at the bottom of the south bridge embankment of the UPRR
bridge.

ITEM NO. ﬁl’/___



City Councit Staff Report
November 5, 2008 - Page 2
UFPRR Supplement Agreement

The third and final project is the widening of the Gene Autry Trail/lnterstate 10
Interchange, a project being processed by Riverside County as the CEQA lead agency.
The widening of the Gene Autry Trail/Interstate 10 Interchange includes extending the
full 6 lane width of Gene Autry Traill across Interstate 10, and various new on-ramp and
off-ramp configurations that will greatly improve the overall capacity of the Interchange.
The 1-10 Interchange project is in the final design and right-of-way acquisition phase,
with an expectation that construction will begin in August 2009.

The original UPRR bridge was constructed by Caltrans for Riverside County in 1967. At
that time, it was necessary for the County to acquire rights to construct the grade
separation over the Southern Pacific Railroad right-of-way (Southern Pacific Railroad
was acquired by UPRR in 1986). An existing agreement between Riverside County and
UPRR, approved February 6, 1967, granted the County right-of-way for the grade
separation and embankments, and authorization to construct and maintain the bridge
crossing. Upon annexation of this area to the City of Palm Springs in 1991, the City
acquired the rights authorized by the agreement between the County and UPRR.

In order to construct the widened bridge and embankments within UPRR right-of-way,
the City was required to first submit the detailed plans and specifications for the
widening to UPRR for approval. UPRR's approval of our project is demaonstrated
through a Supplemental Agreement to the existing railroad agreement from 1967, and
identifies certain obligations:

1. The UPRR will furnish all labor, material, equipment and supervision for inspection,
engineering and railroad flagging for work occurring on, over and near the railroad
tracks:

2. The City will reimburse UPRR for all costs involved with inspection, engineering and
railroad flagging, estimated at $160,000;

3. The City's contractor is required to execute a Right of Entry Agreement with UPRR
which includes certain insurance coverage in excess of City requirements;

4. The City will continue to maintain the new grade separation bridge widening and

embankments (including graffiti removal above and below the bridge);

The UPRR will continue to maintain its facilities;

The City will pay UPRR a one-time $1,000 administrative fee upon approval of the

agreement

oo

Approval of the supplemental agreement with UPRR is necessary for the City to
construct the planned widening of the existing bridge crossing.

FISCAL IMPACT:

The City received a federal Surface Transportation Program (STP) grant of $4,038,000
for 70% of the construction costs of this project. The City’s local share of this project
will be funded with Regional and Local Measure A funds. The immediate cost
associated with approval of the Supplemental Agreement is a one-time $1,000
administrative fee payable to UPRR, to be paid from Regional Measure A account 134-
4497-50214 (Gene Autry RR Bridge}.
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Submitted:
G Codlond L s
David J. Barakian Thomas J. Wilgon

Director of Public Works/City Engineer Assistant City ‘Manager
Approved:
= %HCZ

David H. Ready
City Manager

ATTACHMENTS:

1. Supplement Agreement
2. Resolution
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UPRR Folder No.: 2442-59
UUPRIZ Audit No. 5049338

SUPPLEMENTAL AGREEMENT
(EXISTING GRADE SEPARATION CROSSING TMPROVEMENT)

THIS SUPPLEMENTAL AGREEMENT is made as of the _ day of

> 200__, by and between UNION PACIFIC RAILROAD COMPANY, a

Delaware corporation, ot its predecessor in interest, (“Railroad”) and the CITY OF PALMS

SPRINGS, a(n) municipal corporation of the State of California with a mailing address at 3200 Fast
Tahquitz Canyon Way, Palm Springs, CA 92262 (“City™).

RECITALS:

‘ By instrument dated February 6, 1967, the parties hereto or their predecessors in interest (if
any), entered into a Public Road Crossing Agreement (herein the "Original Agreement") identified as
Railroad’s Folder No. 2442-59, Audit No. 804933 8, covering the consiruction, maintenance and use
of the new Gene Autry Trail (Palm Drive) Overpass grade separation crossing, (DOT No. 760-
701K), located at Railroad Mile Post 591.00 on its Yuma Subdivision near Salvia (Palm Springs),
Riverside County, California (the “Roadway™).

The City has requested from the Railroad approval to improve the Roadway as located on the
Railroad Location Print marked Exhibit A and as specified on the Detailed Prints collectively
marked Exhibit A-1, each attached hereto and made 2 part hereof. The Railroad is agrecable to the
improvement of the Roadway, but solely upon terms and conditions hereinafter set forth.

AGREEMENT:

NOW THEREFORE, in consideration of {he premises and of the promises and conditions
hereinafter sel forth, the parties hereto agree as follows:

SECTION 1.
The exhibits below are attached hereto and hereby made a part hereof.

Exhibit A Railroad Location Print

Exhibit A-1 Detailed Prints

Exhihit B Railroad’s Engineering & Flagging Estimate

Exhibit C Railroad Relations

Exhibit I Railroad Form of Contractor’s Right of Entry Agreement
SECTION 2.

The Railroad shall furnish all labor, material, equipment and supervision for:

* [nspection;

(9
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* Engincering, and

* llageing,
all at the intersection of the Railroad's Yuma Subdivision with Gene Autry Trail (Palm Drive)
Overpass at the location heretofore described, as shown generally on Railroad's Location Print and
Detailed Prints respectively marked Exhibit A and Exhibit A-1, cach hereto altached and hereby
made a part hercof.

SECTTON 3.

A. The work to be performed by the Railroad, at the City's sale cost and expense, is described in the
Railroad's Engineering & Flagging Estimate dated March 18, 2008, in (he amount of
$160,000.00, marked Exhibit B, attached hercto and hereby made a part hereof (the "Estimate").

B. The Railroad, if it so elects, may recalculate and update the Fstimate submitted to the City in the
event the City does not commence construction on the portion of the Project located on the
Railroad’s property within six (6) months from the date of the Estimate.

C. The City agrees to reimburse the Railroad for one hundred percent (100%) of all actual costs
incurred by the Railroad in connection with the Project including, but not limited to, actual costs
of preliminary engineering revicw, construction inspection, procurenient of materials, cquipment
renlal, manpower and deliverics to (he job site and all of the Railroad's normal and customary
additives (which shall include direct and indirect overhead costs) associated therewith.

SECTION 4,

Railroad shall submit all bills to City for payment of work performed by Railroad on (he basis
of items set forth herein and shall submit its final bill on the same basis to cover the actual cost of
tlems of work performed by Railroad or by contract. City agrees to pay Railroad the cost of such
work within thirty (30} days of receipt of such bills from Railroad.

All work to be done hereunder by Railroad shall be done by Railroad's cmployees working
under Railroad Labor Agreemcnts on a force account basis or by contract, and shall be subject to all
applicable provisions of Title 23, Code of Federal Regulations, as amended, hereinafter referrced to as
23 CTR. All applicable portions of 23 CFR 140 I and 646 are by refercnce mncorporated herein and
made a part hereof.

SECTION 5,

The parties hereto agree that the construction of said Structure is deemed to be of no benefit
to the Railroad pursuant to 23 CFR 646.210 (b) (2). Therefore, the Railroad will not be required to
contribute to the cost of the Project.

SECTION 6.

All work contemplated in this Agrcement shall be performed in a good and workmanlike
manner to the satisfaction of the parties hereto and each portion shall be promptly commenced by the
party obligated to do the same and therealter diligently prosecuted to conclusion in its logical order
and sequence.

06
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Notwithstanding any other provisions of this Agreement, City shall make no claim against
Railrcad for delays to the City’s Contractor's operations due to delays or interference caused by
Railroad in the performance of its railroad train operations at the job site.

The books, papers, records, and accounts of the pariies, so far as they relate to the items of
expense for labor and materials, or are in any way connected with the work herein contemplated,
shall at all reasonable times be open o inspection and audit by the agents and authorized
representatives of the parties hereto and of the Federal Highway Administration for a period of three
years,

SECTION 7.

In the event any of the work upon property of Railroad, as herein contemplated, should be
advertised for bids by City, the awarded contract shall include the provisions set forth in the Railroad
Relations marked Exhibit C, attached hereto and made a part hereof. No work shall begin by any of
the City 's contractors until:

(i) the Railroad and the City have excecuted this Agreement,

(i) the Railroad and each contractor hired by the City have executed the Contractor’s
Right of Entry Agreement marked Exhibit D, attached hereto and hereby madc a
part hereof,

(iif)  the Railroad has reccived the insurance policies, binders, cettilicates and/or
endorscments sct forth in Ixhibit C of the Contractor’s Right of Entry Agreement.

The insurance coverage set forth in Exhibit C of the Contractors Ri ght of Lntry Agreement
shall remain in full force and effect by City's Contractor during the performance of said work upon
and adjacent to Railroad's property and thoreafter until Contractor removes all tools, equipment and
materials from Railroad's property and ¢leans up the premiscs to a presentable condition satisfactory
to Railroad.

City and its Contractor shall give the advance notice deseribed in Section I of Exhibit B of
the Contractor’s Right of Entry A greement to Railroad's authorized representative before
commencing any work in conncelion with said Structure upon or adjaceni 1o Railroad's property, and
shall observe Railroad's rules and regulations with respect thereto, All work vpon said Structure shall
be done at such times and in such manner so as not {o interfere with or endanger the operations of
Railroad,

SECTION 8.

Upon completion of the reconstruction of said Structure, City, at its expense, shall maintain
said Structure, highway approaches, pavement, highway drainage, lighting and al] other highway
facilities, Railroad, at its expense, shall mainiain railroad track, railroad drainage, and all other
railroad facilitics.

Notwithstanding the provisions of this Section, the parties specifically agree that graffiti
removal or over-painting from all component surfaces of the overall project, and including withoui
limitation the grade separation substructure and superstructurc (above and below the bridge seats),
shall be the responsibility of the City in their sole and exclusive discretion, and the Railroad shall
have no obligations whatsoever with regard to graffiti removal. Before entering upon the frack area

- 07

Supplemental Grade Separation Xing Page 3 of 5 July 25, 2008
Form Approved, AVP-Law



Nigh
RACEEIG

BUILDING AMERICA ”” “

of the grade separation superstruclure to perform graffiti removal or over-painting, the City shall
notify the Railroad sufficiently in advance and the Railroad shall provide a flagman at the City sole
expense as reasonably required for the safety of workers and trains,

SECTION 9,

The City shall pay to the Railroad an administrative handling fee in the amount of ONE
THOUSAND DOLLARS ($1,000.00) for clerical, administrative and handling expense in
connection with processing this Agreement,

SECTION 10,

A.  'The City, at its cxpense, shall prepare, or cause to be prepared by others, the detailed plans and
specilications and submit such plans and specifications to the Railroad’s Assistant Vice
I'resident Engineering — Design, or his authorized representative, for review and approval. The
plans and specifications shall include all appurtcnances, associaled drainage, shoring, sheeting
and excavations for bents and/or abutments next to or adjacent to the Railroad®s tracks and, if
applicable, all demolition and removal plans for the existing structure.

B. The final one hundred percent (100%) completed plans that are approved in writing by the
Railroad’s Assistant Vice President En gineering — Design, or his authorized representative, are
hereinafier reforred to as the “Plans”. The Plans are hereby made a part of this Agreement by
reference. :

€. No changes in the Plans shall be made unless the Railroad has consented 1o such changes in
writing,

D.  Upon completion of the Structurc, the City, al its expense, shall furnish to the Railroad two (2)
sets of reproducible “as constructed” Plans of the Structure,

E.  Notwithstanding the Railroad’s approval of the Plans, the Railroad shall not be responsible for
the design, details, petmitting or construction of the Structure.

SECTION 11.

This agreement is supplemental to the Original Agreement, as herein amended, and nothing
herein contained shall be construed as amending or modifying the same except as herein specifically
provided.

A .
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IN WITNESS WHEREOQF, the parties hereto have caused this Supplemental Agreement to
be executed as of the day and year first hereinabove written.

UNION PACIFIC RATLROAD COMPANY
(Federal Tax 1D #94-6001323)

By:
GREGORY L. PINKER
Director Contracts
WITNESS: CITY OF PALM SPRINGS
X _
Title: e - —_
¥
g gy W
C/ Liey W Ao .
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Supplarmsntal Grade Separation Xing Page 5of 5 July 25, 2008

Form Approved, AVP-Law






RAII.LROAD LOCATION PRINT
ACCOMPANYING A

: .‘ CONTRACTOR’S RIGHT OF ENTRY AGREEMENT

W )

i
¢
4

;

MP 591.00 - Yuma Subdivision
Gene Autry Trall (Palm Drive) - DOT #760-T0MK |-
Existing Qverpass Grade Separatien Crossing

-

Yuma subdivision oy

"
-

Date use subjsct to Reensea.
@ 2004 Det orme. Streat Aflas LSA® 2005,

1] 1000 000
Bata Toom 43.0

N
w [ MCEREMITRYTRL

N £12.5° £

Jwrwons delorme.com

RAILROAD WORK TO BL PERFORMED:

I. Engineering Review, Flagging & [napection.

EXHIBIT “A”
UNION PACIFIC RAILROAD COMT'ANY

YUMA SUBINVISION
MILE POST 591.00
GPS: N 33° 52.4824°, W 1167 30,3502
near SALVIA (PALM SPRINGS), RIVERSIDE €O, CA,

Ta accompany Contractor's Right of Entry Agreement with

{Name of Contractor)
for an existing overpass grade separalion Crossing
reconstruction and widening project.

Folder No. 2442-59 Date: April 23, 2008

WARNING

IN ALL QCCASIONS, UF. COMMUNICATIONS DEFARTMENT MUST BE CONTACTED IN ADVANCE
OF ANY WORE TO DETERMINE EXISTENCE AND LOCATION OF FIBER. OFTIC CABLE.

PHONE: 14300) 336-2193

L 1 1 Exhlbit A
Railroad Location Print
To Supclemental Aareement
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EXHIBIT B

RAILROAD ENGINEERING REVIEW, FLAGGING & INSPECTION ESTIMATE

TO SUPPLEMENTAL AGREEMENT

DESCRIPTION OF WORK: Perform engineering review, flagging and inspection services for City of Palm
Springs for the reconstruction of the existing Gene Autry Trail {Palm Drive) Overpass grade separation
crossing (DOT No. 760-701K) at Railroad Mile Post 591.00 on the Yuma Subdivision near Salvia (Palm

Springs), Riverside County, California.

LOCATION:  near Salvia, Riverside County, California STATE: California DATE: March 18, 2008
DESCRIPTION LABOR MATERIAL AUTHORITY TOTAL
FLAGGING $120,000.00 $120,000.00
(at $1,000/day)
X 120 days
ENGINEERING $25,000.00 $25,000.00
REVIEW
INSPECTION $15,000.00 $15,000.00
TOTAL PROJECT $160,000.00 $160,000.00
TOTAL ESTIMATED COST OF PROJECT LESS CREDITS $160,000.00

THE ABOVE FIGURES ARE ESTIMATES ONLY AND SUBJECT TO FLUCTUATION. IN THE EVENT
OF AN INCREASE OR DECREASE IN THE COST OF AMOUNT OF MATERIAL OR LABOR
REQUIRED, THE AUTHORITY WILL BE BILLED FOR ACTUAL COST AT THE CURRENT RATES

EFFECTIVE THEREOF.

- 20
Exhibit B

Railroad's Engineering Review, Flagging & Inspection Estimats
To Supplemental Agreement







_Railroad Coordination Requirement ExC
Standard Forrn, Approved AVP-Law 05/01/2006 BUILDING AMERICA™
EXHIBIT C

TO PUBLIC PROJECTS AGREEMENT

RAILROAD COORDINATION REQUIREMENTS

1.01 DESCRIPTION

This project includes construction work within the righi-of-way and/or properties of the Union Pacific Rallroad Company (UPRR)
and adjgcert to its tracks, wire lines and other faciliies. This section describes coordination with UPRR when work by the
Gontractor will be performed upon, over or under the UPRR right-of-way or may impact current or future UPRR operations. The
Contractor will coordinate with UPRR while perfarming the work outlined in this Coniract, and shalt afford the same cooperation
with UPRR as it does with the Applicant. All submittals and work shall be completed in accordance with UPRR Guidelines and
requirements, AREMA recommendations, and thege Railread Coordination Requirements or as directed in writing by the UPRR

Designated Representative,

1.02 DEFINITIONS

Applicant: Any party proposing construction on Railroad right-of-way or other Rallroad operating location, regardiess of track
being active or out of service,

Contractor: The individual, partnership, corporation or joint venture and all principals and representatives (including Applicant's
and Gontractor's subcontractors) with whom the contract is made by the Applicant for the construction of proposed work.
Railroad Local Representative: The individual designated by the UPRR as the primary point of contact for the project.

1.03 UPRR CONTACTS
The primary UPRR point of contact for this project is:

Freddy Cheung
Sewnior Manager fndustry & Public Projecis
Union FPacific Raifroad Company
2015 Sourh Willow Avenue
Bloomington, €4 92316
Phone: P)9-879-6264
Fix: D09-879-6289
Cell: 951-334-2110

For UPRR flagging services and track work, contact:

John Clark
Manager Track Maintenance
Union Pacific Ratlroud Comparny
30l Gila Street
Yuma AL 85364
Phane: 925.343-4503
Foaxr G28-343-4358

1.04PLANS / SPECIFICATIONS

The plans and specifications for this project, affecting the UPRR, are subject to the written approval by the UPRR and changes
in the plans may be required after award of the Contract. Such changes are subject to the approval of the Applicant and the
UPRR. No construction work shall commence until final stamped plans or changes to final stamped approved plans have baen
reviewed and approved by the UPRR in writing.

1.05 UTILITIES AND FIBER QPTICS

All installations shall be constructed in accordance with current AREMA recommendations, and UPRR specifications and
requirements. UPRR general guidslines and the required application forms for utility installations can be found on the UPRR
website at http:/Amww.uprr.com/aboutup/re shtml

1.06 GENERAL
A. It s essential that the proposed construction be performed without interference to Railroad operations and shall be
performed in compliance with all applicable UPRR and FRA rules and regulations. UPRR shall be reimbursed by Contractor
or Applicant for train delay costs and lost revenue claims due to any deltays or interruption of train operations resulting from
Contractor's congtruction or other activities.
- 22
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_Railroad Coordination Requirement ExC
Standard Form, Approvad AVP-Law 05/01/2006 BUILDING AMERICA"

B. Track protection is required for all work equipment (including rubiber tired equipment) operating within 25 feet from nearest
rail. All work shall be designed and executed outside the temporary construction clearance defined in Section 1.12,

C. The Contractor is also advised that new Railroad facilities within the project may be built by UPRR and that certain
Contractor's activities cannot proceed until that work is completed. The Contractor shall be aware of the limits of
responsibilities and allow sufficignt time in the schedule for that work to be accomplished and shall coordinate its efforts with
the UPRR.

1.07 RAILROAD OPERATIONS

A, The Contractor shall be advised that trains andfor equipment are expected on any track, at any time, in either direction.
Contractor shall communicate with the Railroad Representative ta improve his understanding of Railroad traffic volume and
operation in this location and structure its bid assuming intermittent track windows in this period, as defined in Section 1.07
c

B. All UPRR tracks within and adjacent to the Contract Site are to be assumed as active, and rail traffic over these facilities
shall be maintained throughout the Project. Activities may include both through moves and switching moves to local
customers. Railroad traffic and operations will occur continuously throughout the day and night on these tracks and shall be
mainfained at all times as defined herein. The Contractor shall coordinate and schedule the work so that construction
activities do not interfere with railroad operations.

C. Work windows for this Contract shalt be coordinated with the Applicant's and the UPRR's Designated Representatives.
Types of work windows include Conditional Werk Windows and Absolute Work Windows, as defined below:

1. Conditional Wark Window: A Conditional Work Window is a period of time that railroad operations have priority over
construction activities. When construction activities may oceur on and adjacent to the railroad tracks within 25 feet of the
nearast track, a UPRR flag person will be required. Al the direction of the UPRR flag person, upon approach of a frain,
and when frains are present on the tracks, the tracks must be cleared (i.e., no censtruction equipment, materials or
personnel within 25 feet, or as directed by the UPRR Designated Representative, from the tracks). Conditional Work
Windows are available for the Project subject to Railroad Local Operating Unit review and approval.

2. Absolute Work Window: An Absolute Work Window is a period of time that construction activities are given priarity over
railroad eperations. During this time frame the designated railroad track(s) will be inactive for train movements and may
be fouled by the Contractor. At the end of an Absdlute Work Window the railroad tracks and/or signals must be
compietely operationat for train operations and all UPRR, Public Utilitles Commission (PUC) and Federal Raiiroad
Administration (FRA) requirements, codes and regulations for operational tracks must be complied with. In the situation
where the operating tracks and/or signals have heen affected, the UPRR will perform inspections of the work prior to
placing that track back into service. UPRR flag persons wili be required for construction activities requiring an Absolute
Work Window. Absclute Work Windows wifll not generally be granted. Any request will require a detailed
explanation for UPRR review and approval.

1.08 RIGHT OF ENTRY, ADVANCE NOTICE AND WORK STOPPAGES

A. Prior to beginning any work on or over the property of Railroad, or affecting the facilities of, the UPRR, the Contractor shall
enter into an agreement with the UPRR in the form of the "Cantractor's Right of Entry Agreement”, attached as Exhiblt C, or
latest version thereof provided by the UPRR. There is a fee for processing of the agreement. This cost shall be borne by
the Contracter. The right of entry agreement shall specify working time frames, flagging and inspection requirements, and
any other items specified by the UPRR.

B. The Contractor shall give the advance notice to the UPRR as required in the "Contractor's Right of Entry Agreemeant” before
comimencing work in connection with construction upon or over UPRR's right-of-way and shall observe UPRR's rules and
ragulations with regpect thereto.

C. All work upon UPRR's right-of-way shall be done at such times and in such manner as not to interfere with or endanger the
operations of UPRR. Whenever wark may affect the operations or safety of trains, the method of dolng such work shall first
bs submitted to UPRR's Designated Representative for approval, but such approval shall not relieve the Contractor from
liability. Any work to be performed by the Contractor, which requires flagging service or inspection service, shall be deferred
until the flagging protection required by UPRR is available at the job site. Ses Section 1.21 for railroad flagging
requirements. :

D. The Contractor shall make requests in writing for both Absolute and Conditional Work Windows, at least two weeks in
advance of any wark, The written request must include:

1.  Exactly what the work entails.

2. The days and hours that work will be performed,

3. The exact location of work, and proximity to the tracks. 5 3
A
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4. The type of window requested and the amount of time requested.
5. The designated contact person.

The Contractor shall provide a written confirmation notice to the UPRR at least 48 hours before commencing work in
connection with approved work windows when work will be performed within 25 feet of any track center line. All work shall
be performed in accordance with previously approved work plars.

E. Sheuld a condition ariging from, or in connection with the work, require that immediate and unusual provisions be made to
protect oparations and property of UPRR, the Contractor shall make such provisions. If in the judgment of UPRR's
Designated Representative such provisions are insufficient, the UPRR's Designated Representative may require or provide
such provisions as deemed necessary. In any event, such provisions shall be at the Contractor's expense and without cost
to the UPRR. UPRR or the Applicant shall have the right to order Contractor to temporarily cease operations in the event of
an emergency or, if in the opinion of the UPRR’s Designated Representative, the Contractor's operations could endanger
UFRR's operations. In the event such an order is given, Contractor shall immediately notify the Applicant of the order.

1.09 INSURANCFE

Contractor shall not begin work upen or over UPRR's right-of-way until UPRR has been furnished the insurance policies,
hinders, certificates and endorsements required by the “Contractor's Right-of-Entry Agreement” and UPRR's Designated
Representative has advised the Applicant that such insurance is in accardance with the Agresment, The required insurance
shall ba kept in full force and effect during the performance of work and thereafter until Cantractor removes all tools, equipment,
and material from UPRR’s property and cleans the premises in a manner reasonably satisfactory to UPRR.

110 RAILROAD SAFETY ORIENTATION

All personnel employed by the Applicant, Contractor and all subcontractors must complete the UPRR course
"Orientation for Contractor's Safety”, and be registered prior to working on UPRR property. This orientation is
available at www.contractororientation.com. This course Is roquired to be completed annually.

1.11_COOPERATION

UFRR will cooperate with Contractor so that work may be conducted in an efficient manner, and will cooperate with Contractor
in enabling use of UPRR’s right-of-way in performing the waork.

1.12 CONSTRUCTION CLEARANCES

The Contractor shall abide by the 21’ temporary vertical construction clearance defined in section 4.4.1.1 and 12’ temporary
horizontal construction clearance defined in section 4.4.1.2 of BNSF and UPRR Guidelines for Grade Separation Projects.

Reduced temporary construction clearances, which are less than construction clearances defined above will raquire special
review and approval by the UPRR,

A.  Any proposed infringament on the specified minimum clearances due to the Contractors operations shalt be submitted to
UPRR's Designated Representative through the Applicant at least 30 days in advance of the work and shall not be
undertaken until approved in writing by the UPRR’s Designated Representative.

B. No work shalt commence until the Contractor receives in writing assurance from UPRR's Dasignated Representative that
arrangements have been made for flagging service, as may be necessary and receives permission frormn UPRR's
Designated Representative to proceed with the work.

1.13 SUEBMITTALS

A. Conslruction submittals and Request for Information (RFI) shall be submitted per Section 3.5 of BNSF and UPRR
Guidelines for Grade Separation Projects.

B. The minimum review times indicated in tables 3-1 and 3-2 of Section 3.5 of BNSF and UPRR Guidslings for Grade
Separation Projects must be structured in schedule for review of submiitals. The Contractor shall allow additional time for
the Applicant’s reviaw {ime as stated elsewhers in these bid documents.

C. As Built Submittals shall bg submitied per Section 3.6 of BNSF and UPRR Guidelines for Grade Separation Projects.

D. The details of the construction affecting the UPRR tracks and property not already included in the Contract Plans shall be
submitted to UPRR’s Designated Representative through the Applicant for UPRR's review and written approval before such
work Is undertaken. Review ard approval of these submittals will require a minimum of four (4) weeks in addition to the
Applicant's review time as stated elzsewhers In these bid documents. The Raiiroad shall not be llable to Applicant,
Contractor, and or any other person or entity if the Railroad's review exceeds four-week review time.

1.14 MAINTENANCE OF RAILROAD FACILITIES - ? ,{_’t
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A. The Contractor shall be required to maintain all ditches and drainage structures free of silt or other obstructions which may
result from Contractor's operations; to promptly repair eroded areas within UPRR’s right-of-way and to repair any other
damage fo the property of UPRR, or its tenanis,

B. All such maintepance and repair of damages due to the Contractor's operations, tracks or facifities shall be done at the
Applicant’s and ar Contractor's expense.

C. The Contractor must submit a proposed method of erosion contral and have the method reviewed by the UPRR prior to
beginning any grading on the Project Site, Erogion contrel mathods must comply with all applicable local, state and federal
regulations.,

1.15 SITE INSPECTIONS BY UPRR's DESIGNATED REPRESENTATIVE

A In addition to the office reviews of construction submittals, site observation wilt be performed by UPRR’s Designated
Representative at significant points during conshtruction per Section 4.11 of BNSF/UPRR Guidelines for Grade Separation

Projects. :

B. Site inspection is not limited to the milestone events listed in the guidelines Site visits to check progress of the work may be
performed at any time throughout the construction as deemed necessary by UPRR.

C. A detailed construction schedule, including the proposed ternporary horizontal and vertical clearances and construction
gequence for all work to be performed, shall be provided to the Applicant for submittal to UPRR's Designated
Representative for review and approval priar to commencement of work. This schedule shall also include the anticipated
dates when the above listed events will occur. This schedule shall be updated for all critical listed events as necessary, but
at least monthly so that site visits may be scheduled.

1.16 UPRR REPRESENTATIVES

A UPRR representatives, conductors, flag person or watch parson will be pravided by UPRR at expense of the Applicant or
Contractor (a5 stated elsewhere in thase bid documents) to protect UPRR facilities, property and movements of its frains or
engines. in general, UPRR will furnish such personnel or other protective services as follows:

1. When any part of any equipment is standing or being operated within 25 feet, measured horizontally, from centerfine of
any track en which frains may operate, or when any abject Is off the ground and any dimension thereof could extend
inside the 23 foot limit, or when any erection or construction activities are In progress within such lirits, regardiess of
elevation above or below track.

2. For any axcavation below etevation of track subgrade if, in the oplnion of UPRR's Designated Reprasentative, track or
other UFRR facilities may be subject to settlement or movement.

3. During any clearing, grubbing, excavation or grading in proximity to UPRR facilities, which, in the opinion of UPRR's
Besignated Representative, may endanger UPRR facilities or operations.

4. During any contractor's operations when, in the opinion of UPRR's Designated Representative, UPRR fadilities,
including, tut not limited to, tracks, buildings, signals, wira lings, or pipe lines, may be endangered,

B. The Contractor shall arrange with the UPRR Designated Representative to provide the adequate number of flag persons to
accomplish the work. ’

1.17 WALKWAYS REQUIRED

Along the outer side of each exterior track of multiple operated track, and on each side of single operated track, an unobstructed
cortinuous space suitable for trainman's use in walking along frains, extending to a line not less than twelve feet (127 from
centerline of track, shall be maintained. Any temporary impediments to walkways and track drainage encroachmeants or
obstructions aflowed during working hours must be covered, guarded andfor protected as soon as practical. Walkways with
railings shall be constructed by Contractor cver open excavation areas when in close praximity of track, and railings shall not be
closer than &' hortzontally from center line of tangent frack or 9 - 8" horizontal from curved track.

1.18 COMMUNICATIONS AND SIGNAL LINES

If required, UPRR will rearrange its communications and signal lines, its grade crossing warning devices, train signals and
tracks, and facilifies that are in use and maintained by UPRR's forces in connection with its operation at expanse of the
Applicant. This work by UPRR will be done by its own forcas and it is not a part of the Work under this Contract,

1.19TR C CONTROL

Contractor's operations that control traffic across or around UPRR facililes shall be coordinated with and approvad by the
UPRR’s Designated Representative, and shall be in compliance with the MUTCD.

1.20 CONSTRUCTION EXCAVATIONS .- A 5
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A. The Contractor shall be required to take special precaution and care in connection with excavating and shoring. Excavations
for construction of foatings, piers, columns, walls or other facilities that require shoring shall comply with requirements of
QSHA, AREMA and UPRR "Guidelines for Temporary Shoring'.

B. The Canfractor shall contact UPRR's “Call Before Your Dig” at least 48 hours prior to commencing work at 1-800-336-9193
during normal business hours (6:30 a.m. to 8:00 p.m. Central Time, Monday through Friday, except holidays - also a 24
hour, 7 day a week number for emergency calls) to determine location of fiber optics. If a telecommunications system is
buded anywhere on or near UPRR property, the Contractor will co-ordinate with UPRR and the Telecommunication
Company(ies) to arrange for relocation or other protection of the system prior to beginning any work on or near UPRR

property.
C. In general the Railroad does not allow temporary at grade crossings. Alternative plans should be considered to avoid
crogsing Railroad tracks at grade.

1.21_RAILROAD FLAGGING

Performance of any wark by the Contractor in which person(s) or equipment will be within twenty-five (25) feet of any track, or
will be near enough to any track that any equipment extension (such as, but not limited to, @ crane boom) will reach within
twenty-five (25} feet of any track, may require railroad flagging services or other protective measures, Corntractor shall give the
advance notice to the UPRR as required in the “Contractor's Right of Entry Agreement” before commencing any such work, so
that the UFRR may determine the need for flagging or other protective measures to ensure the safety of the railroad's
operations. Contractor shall comply with all other requirements regarding flagging services coversd by the “Contractor's Right of
Entry Agreement’. Any costs associated with failure to abide by these requirements will be borne by the Contractor.

The estimated pay rate for each flag persan is $800.00 per day for an 8 hour work day with time and one-half for
overtime, Saturdays, Sundays; double time and one-half for holidays, Flagging rates are set by the UPRR and are
sublect to change due to but not limited to travel time, setup plus, per diem and rest time (if work Is required at night)

1.22_CLEANING OF RIGHT-OF-WAY

Contractor shall, upon completion of the work ta be performed by Contractor upon the premises, over or beneath the tracks of
UPRR, promptly remove from the right-of-way of UPRR all of Contractor's taols, implemants, and other materials whether
brought upon the right-of-way by Contractor or any subcontractors, employee or agent of Gontractor or of any subcontractor,
and leave the right-of-way in a clean and presentable condition to satisfaction of UPRR.
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April 23, 2008

UPRR Tolder No.: 2442-59

To the Contractor:

Belore Union Pacific Railroad Company can permit you to perform work on its property for the
reconstruction of the existing Gene Autry Trail (Palm Drive) Overpass grade separation crossing, it will be
necessary for you to complete and execute two originals of the enclosed Contractor’s Right of Entry
Agreement, Pleasc:

1. Fill m the complete legal name of the contractor in the space provided on Page | of the Conlractor’s
Right of Entry Agreement. Ifa corporation, give the state of incorporation. Ifa partnership, give the
names of all partners.

2. Fill in the date construction will begin and be compleled in Article 5, Paragraph A.

3. Fill in the name of the contractor in the space provided in the signature block at the end of the
Contractor’s Right of Entry Agreement. If the contractor is a corporation, the person signing on its
behalf must be an elected corporate officer.

4. Execute and return all copies of the Contractor’s Right of Entry Agreement together with your
Certificate of Insurance as required in Exhibit B, in the attached, self-addressed envclope.

5. Include a check made payable to the Union Pacific Railroad Company in the amount of $500,00. If
you requize formal billing, you may consider (his letter as a formal bill. In compliance with the
Internal Revenue Services' new policy regarding their Form 1099, I certify that 94-6001323 is the
Ratlroad Company's correct Federal Taxpayer Identification Number and that Unjon Pacific Railroad
Company is doing business as a corporation.

Under Lixhibit B of the enclosed Contractor's Right of Eniry Agreement, you are required to procure
Railroad Protective Liability Insurance (RPLI) for the duration of this project. As a service to you, Union
Pacific is making this coverage available to you. If you decide that acquiring this coverage from the Railroad
is of benefit to you, pleasc contact Mr. Mike McGrade of Marsh USA @ 800-729-7001, c-mail:
willlam j smith(@marsh.com.

1his agreement will not be accepted by the Railroad Company until you have returned all of the
following to the undersigned at Union Pacific Railroad Company:

1. Lxecuted, unaltered duplicate original counterparts of the Contractor’s Right of Entry Agreement;

2. Your check in the amount of $500.00 to pay the required balance due of the required Contractor™s
Right of Entry fee. (The Folder Number and the name “Paul G. Farrell” should be written on the
check to insure proper credit). If you require formal billing, you may consider this letter as a formal
bill;

3. Copies of all of your up-to-date General Liability, Auto Liability & Workman’s Compensation
Insurance Certificates (yours and all contractors’), naming Union Pacific Railroad Company as

additional insured;
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4. Copy of your up-te-date Railroad Protective Liability Insurance Certificale (vours and all
contractors '), naming Union Pacific Railroad Company as additional insured.

RETURN ALL OF THESE REQUIRED ITEMS TOGETHER IN ONE ENVELOPE.
DO NOT MAIL ANY ITEM SEPARATELY.

If you have any questions concemning this agreement, please contact me as noted below, Have a safe

day!

Paul G. Farrell

Senior Manager Contracts
Phone: (402) 544-8620
e-mail: pgfarrell@up.com
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UPRR Folder No.; 2442-59
UPRR Audit No.: 3049338

'CONTRACTOR'S RIGHT OF ENTRY
AGREEMENT

THIS AGREEMENT is made and entered into as of the _ dayof’
200___, by and between UNION PACTFIC RATLROAD COMPANY, a Delaware corporatmn

("Raillodd"), and

(NAME OF CONTRACTOR)
a B corporation ("Contractor").
{State of Corporation)

RECITALS:

Contractor has been hired by the ity of Palm Springs o perlorm work relating to the
reconstruction of the existing Gene Autry Trail (Palm Drive) Overpass grade scparation crossing
(the "work"), with al} or a portion of such work to be performed on property of Railroad in the
vicinily of the Railroad's Mile Post 591.00 on the Railread's Yuma Subdivision near Salvia (Palm
Springs), Riverside County, California, as such location is in the general location shown on the
Railroad Location Print marked Exhibit A, attached hereto and hereby made a part hereof, which

work is the subject of a contract dated between Railroad and the City of
Palm Springs. (Deate of C&M Agreement)

The Railroad is willing to permit the Contractor to perform the work described above at the
location described above subject to the terms and conditions contained in this Agreement

AGREEMENT:

NOW, THEREFORE, it is mutually agreed by and between Railroad and Contractor, as
follows:

ARTICLE 1 - DEFINITION OF CONTRACTOR.

For purposes of this Agreement, all references in this agreement to Contractor shall include
Contraclor's contractors, subcontractors, officers, agents and cmployees, and others acting under its
or their authority.

ARTICLE 2 - RIGHT GRANTED: PURTOSE.

Railroad hereby grants to Contractor the right, during (he term hereinalter stated and upon and
subject to each and all of the terms, provisions and conditions herein contained, to enter upon and
have ingress to and egress from the property described in the Recitals for the purpose of performing
the work described in the Recitals above, The right herein granted to Contractor is limited to those
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portions of Railroad's property specifically described herein, or as designated by the Railroad
Representative named in Article 4,

ARTICLE 3- TERMS AND CONDITIONS CONTAINED IN EXTHBITS B, C & D.

The terms and conditions contained in Exhibit B, Exhibit C and Exhibit D, attached hereto, are

hereby made a part of this Apreement.

ARTICLE4- ALL EXPENSES TO BE BORNE BY CONTRACTOR: RAILROAD

REPRESENTATIVE.

A. Coniractor shall bear any and sll costs and expenses associated with any work performed by

B.

C.

Contracior, or any costs or expenses incurred by Railroad relating to this Agreement,

Contraetor shall coordinate all of'its work with the following Railroad representative or his or her
duly authorized representative (the "Railroad Representative™):

John Clark Kevin Reilly
Momager Signal Maintenance Manager Signal Maintenance
Union Pacific Railroad Company Union Pacific Railroad Ceompany
301 Gila Street 235 Luis Estrada Road
Yuma, AZ 85364 Beaumont, (4 92223
Phone: 925-343-4563 Phone: 951-845-1711
Feax: 928-343-4538 Fepe: Q09-879-6162

Contractor, at its own expense, shall adequately police and supervise all work to be performed by
Contractor and shall ensure that such work is performed in a safe manner as set forth in Section 7
of Exhibit B. The responsibility of Contractor for safe conduct and adequate policing and
supervision of Contractor's work shall not be lessened or otherwise affected by Railroad's
approval of plans and specifications involving the work, or by Railroad's collaboration in
performance of any work, or by the presence at the work site of a Railroad Representative, or by
compliance by Contractor with any requests or recommendations made by Railroad
Representative.

ARTICLE 5- TERM; TERMINATION.

A.

The grant of right herein made to Contractor shall commence on the date of this Agreement, and

continuc unti! _ , unless sooner terminated as herein provided, or
(Expiration Date)

at such time as Contractor has completed its work on Railroad's property, whichever is earlier.

Contracior agrees to notify the Railroad Representative in writing when it has completed its work

on Railroad's property.

This Agreement may be terminated by either party on ten (10) days written notice to (he other
party.

ARTICLE 6 - CERTIFICATE OF INSURANCE.

31

A. Before commencing any work, Contractor will provide Railroad with the (i) insurance binders,
policies, certificates and cndorsements set forth in Exhibit C of this Agreement, and (ii) the
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insurancc endorsements obtained by cach subcontractor as required under Section 12 of Exhibit
B of this Agreement,

B. All insurance correspondence, binders, policies, certificates and endorsements shall be sent to:

Union Pacific Raifroad Company
Real Estate Department
1400 Douglas Street, M5 1694
Chietha, NE 68170-1690
UPRR Folder No.: 2442-59

ARTICLE 7-  DISMISSAL OF CONTRACTOR'S EMPLOYEE.

At the request of Railroad, Contractor shall remove from Railroad's property any employee of
Contractot who fails to conform to the instructions of the Railroad Representative in connection with
the work on Railroad's property, and any right of Contractor ghall be suspended until such removal
has oceurred. Centractor shall indemnify Railroad against any claims arising from the removal of
any such employee from Railroad's property.

ARTICLES- ADMINISTRATIVE FEE.

Upon the exccution and delivery of this Agrcement, Contractor shall pay to Railroad FIVE
ITUNDRED DOLLARS ($500.00) as reimbursement for clerical, administrative and handling
expenses in conneciion with the processing of this Agreement.

ARTICLE 9- CROSSINGS.

No additional vehicular crossings (including temporary haul roads) or pedestrian crossings over
Railroad's trackage shall be instatled or used by Contractor without the prior written permission of
Railroad.

ARTICLE 10 - EXPLOSIVES.

Explosives or other highly flammable substances shall not be stored on Railroad's property
without the prior writien approval of Railroad.

BUILDING AMERICA %
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IN WITNESS WHEREOQY, the parties hereto have duly executed this agreement in
duplicate as of the date first herein written.

UNION PACTFIC RATLROAD COMPANY
(Federal Tax ID #94-6001323)

By: S

PAUL G. FARRELL

Senior Manager Coniracts

(Name of Corntractor)
By
Title:
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RAILROAD LOCATION PRINT
ACCOMPANYING A
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CONTRACTOR’S RIGHT OF ENTRY AGREEMENT
5N — N !; | } \ ,wa
i ““{?@ / S
:;&,_mﬁ%‘# S g | \\.,«"\
NV I

MP $91.00 - Yuma Subdlvislon
Gene Autry Trall {Faim Drive) - DOT #760-TDHK [
Existing Overpass Grade Separation Crossing
Reconstruction & Widening Project

Dala tze gubject 1o feanhzn.

@ 2004 DaLOime. Strost At LISA® 2005,

Wyyw delorme com MN 125 6] Deda Zootm 13-0

RAILROAD WORK TO BE PERFORMED: EXHIBIT “A”

L. Engineering Review, Flagging & Inspection. UNION PACIFIC RAILROAD COMPANY
YUMA SUBDIVISION

MILE POS'T 591,00
GPS: N 33® 52.4824°, W 116° 30.3502°
near SALVIA (PALM SPRINGS), RIVERSIDE 0., CA,

To accompany Contractor’s Right of Entry Agreement with

{Name of Contractor)
for an cxisting overpass grade separation crossing
Teconstruction and widening projeéL,

Date: April 23, 2008
WARNING

TN ALT. OCCASTONS, UF, COMMUNICATIONS DEPARTMENT MUST RE CONTACTED 1IN ADVANCE
OF ANY WORK TO DETERMINE EXISTENCE AND LOUCATION OF FTRER OFTIC CABLE.
PHONE: 14800} 3369193

Folder No, 2442-59

ra
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EXHIBIT B

TO CONTRACTOR'S RIGHT OF ENTRY AGREEMENT

TERMS AND CONDITIONS

Section 1. NOTICE OF COMMENCEMENT OF WORK - FLAGGING.
A. Contractor agrees to natify the Railroad Reprasentative at least ten (10) working days in advance of Contractor cornmencing its

waork and at least ten (10) working days in advance of proposed perforimance of any work by Contractor in which any person or
equipment will be within twenty-five (25) feet of any track, or will be near enough to any track that any equipment extension (such
as, but not limited to, a crane boom) will reach to within twenty-five (25) feet of any track. No work of any kind shall be
performed, and no persen, equipment, machinery, tool(s), material{s), vehicle(s), or thing(s) shall be located, operated, placed, or
stored within twenty-five (25} feet of any of Railread's frack(s) at any time, for any reason, unless and until @ Railroad flagman is
provided to watch for trains. Upon receipt of such ten (10)-day notice, the Railroad Representative will determine and inform
Contractor whether a flagman need be present and whether Contractor needs to implement any special protective or safety
measures. If flagging or other special protective or safety measuras are performed by Railroad, Railroad will bill Confractor for
such expenses incurred by Railroad, unless Railroad and a federal, state or local governmental entity have agreed that Railroad
is to bill such expenses to the federal, state or local governmental entity. If Railroad will be sending the bills to Contractor,
Contractor shall pay such bills within thirty (30) days of Contractor's recelpt of billing. If Raitroad performs any flagging, or other
special protective or safety measures are performed by Railroad, Contractor agress that Contractor is not relieved of any of its
responsibilities or liabilities set forth in this Agreement.

The rate of pay per haur for 2ach flagman will be the pravaifing hourly rate in effect for an eight-hour day for the class of flagmen
used during regularly assigned hours and overtime in accordancs with Labor Agreements and Schedules in effect at the time the
work is performed. In addition to the cost of such labor, a composite charge for vacafion, holiday, health and welfare,
supplemental sickness, Railroad Retirement and unemployment compensation, supplemental pension, Emplovees Liahility and
Property Damage and Administration will be included, computed on aciual payroll. The composite charge will be the prevailing
composite charge in effect at the time the work is performed.  One and one-half times the current hourly rate is paid for overtime,
Saturdays ahd Sundays, and two and one-half times current hourly rate for holidays. Wage rates are subject to change, at any
time, by law or by agreement between Railroad and its employess, and may be retroactive as aresult of negotiations oraruting
of an authorized governmental agency. Additional charges on labor are also subject to change. If the wage rate or additional
charges are changed, Contractor (or the governmental entity, as applicable) shall pay on the basis of the new ratés and charges.

Reimburgement to Railroad will be required covering the full eight-hour day during which any flagman is furnished, unless the
flagman can be assigned te other Railroad waork during a portion of such day, in which event reimbursemant will not be required
for the portion of the day during which the flagman is engaged in other Railroad work. Reimbursemeant will also be reguirad for
any day not actually worked by the flagman following the flagman's assignment to work on the project for which Railroad is
required to pay the flagman and which could not reasonably be avoided by Railroad by assignment of such flagman to ather
work, aven though Contractor may not be working during such time. When it becomes necessary for Railroad to bulletin and
assign an employee to a flagging position in compliance with union coliective bargaining agreements, Contractor must provide
Railroad a minimum of five (8) days notics prior to the cessation of the need for a flagman. If five (5} days notice of cessation is
not given, Contractor will still be required to pay flagging charges for the five (5) day notica period required by union agreement
to be given to the employee, even though flagging is not required for that pericd. An additional ten (10) days notice must then be
given to Rallroad if flagging services are needed again after such five day cessation notice has been given 1o Railroad.

" Bection 2.  LIMITATION AND SUBORDINATION OF RIGHTS GRANTED
A. The foregoing grant of rightis subject and subordinate to the prior and continuing right and obligation of the Railroad to use and

maintain its entire property including the right and power of Railroad to construct, maintain, repair, renaw, use, operate, change,
modify or relocate railroad tracks, roadways, signal, communication, fiber optics, or other wirelines, pipelines and other facilities
upon, along or across any or all parts of its property, all or any of which rmay be freely done at any time or times by Railroad
without liability to Contractor or to any other party for compensation or damages.

The foregoing grant is also subject to all outstanding superior rights (including those in favor of licensees and lessees of
Railroad's property, and others) and the right of Railroad fo renew and extend the same, and Is made without covenant of title or
for quiet enjoyrment.

Section 3. NO INTERFERENCE WITH OPERATIONS OF RAILROAD AND ITS TENANTS.

A. Contractor shall conduct its operations so as not to interfere with the continuous and unintemupted use and operation of the

railroad tracks and property of Railroad, including without limitation, the operations of Railroad's lassees, licensees or others,
unless specifically authorized in advance by the Railroad Reprasentative. Nothing shall be done or permitted to be done by
Contractor at any time that would in any manner impair the safety of such operations. When notinusa, Contraclgr‘g machinery
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and matarials shall be kept at least fifty (50) feet from the centertine of Railrcad's nearest track, and there shall be no vehicular
crogsings of Railroads tracks except at existing open public crossings.

B. Operations of Railroad and wark performed by Railroad personnel and delays in the work to be performed by Gontractor caused
by such railroad operations and work are expected by Contractor, and Contractor agrees that Railroad shall have no liability to
Contractor, or any other person or entity for any such delays. The Centractor shali coordinate its activities with those of Railroad
and third parties so as to avoid interference with railroad operations. The safe operation of Railroad train movements and other
activities by Railroad takes precedence over any work to be perfarmed by Gontractor.

Section 4. LIENS,

Contractor shall pay in full all persons who parform labor or provide materials for the work to be perfarmed by Contractor.
Contractor shall not create, permit or suffer any mechanic's or materialmen's lisns of any kind or nature to be created or enforced
against any property of Railroad for any such wark performed.  Contractor shall indemnify and hold harmless Railroad from and
against any and all liens, claims, dermands, costs or expenses of whatsoever nature in any way connected with or growing out of
such work done, labor performed, or materials furnished. If Contractor fails to promplly cause any lien to be released of record,
Railroad may, at its election, discharge the lien or claim of lien at Contractor's expense.

Section 5. PROTECTION OF FIRER OPTIC CABLE SYSTEMS.

A, Fiber optic cable systems may be buried on Railroad's property. Protection of the fiber optic cable systems is of extreme
importance since any break could disrupt service to users resulfing in business interruption and loss of revenue and profits,
Contractor shall {elephorie Raifroad during normal business hours (7:00 a.m. to 9:00 p.m, Central Time, Monday through Friday,
except holidays) at 1-800-336-8193 (also a 24-hour, 7-day number for amergency calls) to detarmine if fiker optic cable is buried
anywhere on Railroad's property to be used by Contractor. If it is, Contractor will telephone the telscommunications
company(ies) involved, make arrangements for a cable locator and, if applicable, for relocation or other protection of the fiber
optic cable. Contractor shall not commence any work until all such protection or relocation (if applicable) has heen
accomplished,

B. In addition to other indemnity provisions in this Agreement, Contractor shall indemnify, defend and hold Railroad harmless from
and against all costs, liability and expense whatsoever (including, without limitation, attorneys’ fees, court costs and expenses)
arising out of any act or omission of Contractor, its agents andfor employees, that causes or contributes to (1) any damage to or
destruction of any telecommunications system on Railroad's property, andfor (2) any injury to or death of any person employed

- by or on behalf of any telecommunications company, and/or its contractor, agents and/or employees, on Railroad's property.
Contractor shall not have or seek recourse against Railroad for any claim or cause of action for alleged loss of profits or revenue
or loss of service or othet consequential damage to a telecommunication company using Railroad's property or a custamer of
user of services of the fiber optic cable on Railroad's property.

Section 6. PERMITS - COMPLIANCE WITH LAWS.

In the prosecution of the work covered by this Agreement, Contractor shall secure any and all necessary permits and shall
comply with all applicable federal, state and local laws, regulations and enactments affecting the work Inciuding, without limitation, all
applicable Federal Railroad Administration regulations.

Section 7. SAFETY.

A.  Safety of personnel, property, rail operations and the public is of paramount importance in the prosecution of the work performed
by Contractor. Contractor shall be regponsible for initiating, maintaining and supervising all safety, operations and programs in
connection with the work. Contractor shall at a minimum comply with Railroad's safety standards listed in Exhlbit G, hereto
aftached, to ensure uniformity with the safety standards followed by Railroad's own forces. As a'part of Contractor's safety
responsibliities, Contractor shall natify Railroad if Contractor determines that any of Railroad's safety standards are contrary to
good safety practices. Contractor shall fumish copies of Exhibit C to each of its emplaysas before they enter the job sits.

B. Without limitation of the provisions of paragraph A above, Contractor shall keep the job site free from safety and health hazards
and ensure that its employees are competent and adequately trained in all safety and health aspects of the job.

C. Contractor shall have proper first aid supplies avaitable on the job site so that prompt first aid services may be provided to any
person injured on the job site. Confractor shall promptly notify Railroad of any U.5. Occupational Safety and Health
Administration reportable injuries. Contractor shall have a nondelegable duty to control its employees while they ara ontha job
gite or any other property of Railroad, and to be certain they do not use, be under the influence of, or have in their possession
any alcoholic beverage, drug or other substance that may inhibit the safe performance of any work,

B. If and when requested by Railroad, Contractor shall deliver to Railroad a copy of Confractor's safety plan for conducting the work
(the "Safety Plan"). Railroad shall have the right, but not the obligation, to require Contractor to correct any deficiencies in the
Safety Plan. The terms of this Agreement shall confrol if there are any inconsistencies betwaan this Agreement and the Safety

Plan.
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Section 8. INDEMNITY.

A, Tathe extent not prohibited by applicable statute, Contractor shall indemnify, defend and hold harimless Railroad, its affiiates,
and its and their officers, agents and employees ("Indemnified Parties") from and against any and all loss, damage, injury,
lighility, claim, demand, cost or expense (including, without limitation, atiorney's, consultant's and expert's fees, and court costs),
fine or penalty {collectively, "logs") incurred by any person (inciuding, without limitation, any indemnified party, contractor, or any
employee of contractor or of any indemnified party) arising out of or in any manner connected with (1) any work performed by
Contractor, or (if) any act or omission of Gontractor, its officers, agents or emplayees, or (i) any breach of this Agreement by
Contractor.

B. The right to indemnity under this Saction 8 shall accrue upen occurrence of the event giving rise to the loss, and shall apply
regardless of any negligence ar strict liability of any indemnified party, except where the loss is caused by the sole active
nagligence of an indemnified party as established by the final judgment of a court of competent jurisdiction. The sole active
negligence of any indemnified party shall not bar the recovery of any other indemnified party.

C. Contractor expressly and specifically assumes potential liability under this Section 8 for claims or actions brought by Contractor's
own employees. Contractor waives any immunity it may have under worker's compensation or industrial insurance acts to
indemnify Railroad under this Section 8. Contractor acknowledges that this waiver was mutually negotiated by the parties

hereto.

D. Nocourtorjury findings in any employee’s suit pursuant to any worker's compensation act or the federal employers' liability act
against & pary to this Agreement may he relied upon or used by Contractar in any attempt to assert liability against Railroad.

E. The provisions of this Section 8 shall survive the completion of any work performed by Contractor or the termination or expiration
of this Agreamernt. In no event shall this Section 8 or any other provision of this Agreement be deemed to limit any liability
Contractor may have to any indemnified party by statute or under common law,

Section 8. RESTORATION OF PROPERTY.

In the event Railroad authorizes Contractor to take down any fence of Railread or in any manner move or disturb any of the other
property of Railroad in connection with the work to be performed by Contractor, then in that event Contractor shall, as soon as
possible and at Contractor's sole expense, restore such fence and other property to the same condition as the same were in before
such fence was taken down or such other propetty was moved or disturbed. Contractor shall remove all of Contractor's tools,
eguipment, rubbish and other materials from Railroad's property promptly upon completion of the work, restoring Raitroad's property
to the same state and condition as when Contractor entered thereon.

Section 10. WAIVER QF DEFALULT.

Waiver by Raitroad of any breach or default of any condition, covenant or agraement herein contained to be kept, observed and
performed by Contractor shall in no way impair the right of Raflroad to avail itself of any remedy for any subsequent breach or default.

Section 11. MODIFICATION - ENTIRE AGREEMENT.

No modification of this Agreement shall be effective unless made in writing and signed by Contractor and Railroad. This
Agreament and the exhibits attached hereto and made a part hereof constitute the entire understanding between Contracior and
Railroad and cancel and supersede any prior negotiations, understandings or agreements, whether written or oral, with respect to the
work to be performed by Contractar.

Section 12. ASSIGNMENT - SUBCONTRAGTING.

Contractor shall not assign or subcontract this Agreement, or any interest therein, without the written consent of the Railroad.
Contractor shall be responsible for the acts and omissions of all subcontractors. Before Contractor commences any work, the
Contractor shall, except to the extent prohibited by law; (1) require each of its subcontractors to include the Contractor as "Additional
Insured" in the subcontractor's Commercial General Liability policy and Business Automobile policies with respect to all liabilities
arising out of the subcontractor's performance of work on behalf of the Contractor by endorsing these policies with 130 Additional
Insured Endorsements CG 20 26, and CA 20 48 (or substitute forms providing equivalent coverage, {2) require each of its
subcontractors to endorse their Commercial General Liability Policy with "Contractual Liakility Raitroads” 1S0O Form CG 24 17 10 01
(or a substitute form providing equivalent coverage) for the job site; and (3) require each of ifs subconiractors to endorse their
Business Automobile Policy with "Coverage For Certain Operations In Connection With Raitroads” 15O Form CA 20 70 10 01 (or a
substitute form providing equivalent coverage) for the job site.
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EXHIBIT C
TO CONTRACTOR'S RIGHT OF ENTRY AGREEMENT

INSURANCE PROVISIONS

Contractor shall, at its sole cost and expense, procure and maintain during the colrss of the Project and until all Praject work on

Railroad's property has been completed and the Contracter has removed all equipment and materials from Railroad's property and
has cleansd and restored Railroad's property to Railroad's satisfaction, the following insurance coverage:

A,

Commerclal General Liability tnsurance. Commercial generat liability (CGL) with a limit of not less than §5,000,000 each
occurrence and an aggragate limit of not less than $10,000,000. CGL insurance must be written on IS0 oceurrence form CG 00

0112 04 (or a substitute form providing equivalent coverage).

The policy must also contain the following endarsement, which must be stated on the certificate of insurance:
= Contractual Liability Railroads 1SO form CG 24 17 10 01 (or a substitute form providing equivalent coverage) showing
"Union Pacific Railroad Company Proparty” as the Designated Job Site, and
+ Designated Consiruction Project(s) General Aggregate Limit 150 Form CG 25 03 03 97 (or a substitute form providing
equivalent coverage) showing the project on the form schedule.

- Business Automobile Coverage insurance. Business aute coverage written on [SO form CA 00 01 10 01 (or a substitute form

providing equivalent liability coverage) with a combined single limit of not less $5,000,000 for each accident and coverage must
include liability arising out of any auto (including owned, hired and non-owned autos).

The policy must contain the following endorsements, which must be stated on the certificate of insurance:
+  Coverage For Certain Operations In Connection With Railreads 1SO form CA 20 70 10 01 {or a substitute form providing
equivalent coverage) showing "Union Pacific Property” as the Designated Job Site.
+  Motor Camier Act Endorsement - Hazardous materials clean up (MC5-90) if required by law.

Workers' Compensation and Employers' Llabllity Insurance. Coverage must include but not be limited to:
+  Contractor's statutory liability under the workers' compensation taws of the state where the work is being performed.
+ Employers' Liability (Part By with llmits of at least $500,000 each accident, $500,000 disease policy mit $500,000 each
employee.
If Contractor Is self-insured, evidence of state approval and excess workers compensation coverage must be provided.
Coverage must include liabikity arising out of the U, 5. Longshoremen's and Harbor Workers' Act, the Jones Acl, and the Quter
Continental Shelf Land Act, if applicable. ‘
The policy must contain the following endorsement, which must be stated on the certificate of insurance:

+  Afternate Employer endorsement SO form WC 00 03 01 A (or a substitute form providing equivalent coverage) showing
Railroad in the schedule as the alternate employer (or a substitute form providing equivalent coverage).

Rallroad Protective Llabllity Insurance. Contractor must maintain Railread Protective Liability insurance written on 150
occurrence form CG 00 35 12 04 (or a substitute form providing equivalant coverage) on behalf of Railroad as named
insured, with a limit of not less than $2,000,000 per occurrence and an aggregate of $6,000,000. A binder stating the policy
15 in place must be submitted to Railroad before the work may be commenced and until the original policy is forwarded to

Railroad.

Umbrella or Excess Insurance. If Contractor utilizes umbrella or excess policies, these policies must "foltow form” and afford
no lass coverage than the primary policy.

Pollution Liability Insurance. Pollution liabiity coverage must be written on (S0 form Pollution Liability Coverage Form
Designated Sites CG 00 39 12 04 (or a substitute form providing aquivalent llability coverage), with limits of at least

$5,000,000 per occurrence and an aggregate limit of $10,000,000.

If the scope of work as defined in this Agreement includes the disposat of any hazardous or non-hazardous materials from the
Job site, Contractor must furnish to Railroad evidence of pollution legal liability insuranca maintained by the disposal site operator
for losses ariging from the insured facility accepting the materials, with coverage in minimum amounts of $1,000,000 per loss,
and an annual aggregate of $2,000,000.

Other Requlrements
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G. All policy(ies) required above (except worker's compensation and employers liability} must include Railroad as “Additional
Insured” using 150 Additional Insured Endorsements CG 20 26, and CA 20 48 (or substitute forms praviding equivalent
coverage). The coverage provided to Railroad as additional insured shall, to the extent provided under 150 Additional Insured
Endorsement GG 20 26, and CA 20 48 provide coverage for Railroad's negligence whether sole or partial, active or passive, and
shail not be limited by Contractor's liability under the indemnity provisions of this Agreement.

H. Punitive damages exclusion, if any, must be deleted (and the deletion indicated on the certificate of insurance), unless the law
goveming this Agreement prohibits all punitive damages that might arise under this Agreement.

I.  Contractor walves all rights of recovery, and its insurers also waive all rights of subrogation of damages against Railroad and its
agents, officers, directors and employees. This waiver must be stated on the cerificate of insurance.

J. Prior to commencing the work, Contractor shall furnish Railroad with a certificate(s) of insurance, executed by a duly authorized
representative of sach insurer, showing compliance with the insurance requirements in this Agreement.

K. All insurance policies must be written by a reputable insurance company acceptable to Railroad or with a current Best's
Insurance Guide Rating of A- and Class VII or better, and authorized to do business in the state where the work is being

performed. :

L. The fact that insurance is obtained by Contractor or by Railroad on behalf of Contractor will not be deemed to release of diminish
the liability of Contractor, including, without limitation, liability urider the indemnity provisions of this Agreement. Damages
recoverable by Railroad from Contractor or any third party will not be limited by the amount of the required insurance coverage.
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EXHIBIT D
TO CONTRACTOR'S RIGHT OF ENTRY AGREEMENT

MINIMUM SAFETY REQUIREMENTS

The term "employees” a5 used harein refer to all employees of Contractor as well as all employees of any subcontractor or agent
of Contractor.

| Clothing
A. Al employees of Contractor will be suitably dressed to perform their duties safely and in a manner thiat will not interfers with their
vision, hearing, or free use of their hands or fest.

Specifically, Contractor’s employses must wear:

(iy Waist-length shirts with sleeves.

(i) Trousers that cover the entire leg. If flare-legged trousers are worn, the trouser bottoms must be tied to prevent catching.

(iil) Footwear that covers their ankles and has a defined heel. Employees working on bridges are required to wear safety-toed
faotwear that conforms to the American Mational Standards Institute (ANSI) and FRA footwear requirements.

B. Emplo}aes shall not wear boots (other than work boots), sandals, canvas-typa shoes, or other shoes that have thin soles or
heels that are higher than normal.

G. Employzes must not wear lnose or ragged clothing, neckties, finger rings, or other loosea jewelry while operating or working on
machinery.

ll. Personal Protective Equipment
Contractor shall require its employees to wear personal protective equipment as speacified by Railroad rules, regulations, or
recommended or requested hy the Railroad Representative.

{i) Hard hat that meets the American National Standard (ANSI) Z89.1 — latest revision. Hard hats should be affixed with

Contractor's company logo or name.

{ii} Eye protection that meets American National Standard (ANSI) for occupaticnal and educational eye and face protection,
287 1 —latest revision. Additional eye protection must be provided to meet specific job situations such as welding, grinding,
efe,

{ili) Hearing protection, which affords enough atteruation to give protection from noise levels that will be occurring on the jab
site, Hearing protection, in the form of plugs or muffs, must be worn when employees are within:

100 feet of a locomotive or roadway/work equipment

15 feat of power operated tools

150 fest of jot blowers or pile drivers

150 feet of retarders in use (when within 10 feet, employees must wear dual ear protection — plugs and muffs)

(iv) Other types of personal protective equipment, such as respirators, fall protection equipmenrt, and face shields, must be womn
as recommended or requested by the Railroad Representative,

l. On Track Safety

Contractor is responsible for compliance with the Federal Railroad Administration's Roadway Worker Protection regulations —
49CFR214, Subpart C and Raifroad's On-Track Safety rules. Under 40CFR214, Subpart C, railroad contractors are responsibie for
the training of their emplayses on such regulations. In addition to the instructions contained in Roacdway Worker Protection
regulations, all employees must;

(I Maintain a distance of twenty-five (25) feet to any track unless the Railroad Representative is present to authorize
movemeants,

(i} Wear an orange, reflectorized workwear approved by the Railroad Represantative.

(ii)) Participate in a job briefing that will specify the type of On-Track Safety for the type of work being petformed. Contractor
rmust take special note of limits of track authority, which tracks may or may not be fouled, and clearing the track. Contractor
will also receive special instructions relating to the work zone around machines and minimum distances between machines
while working or traveling.

IvV. Equipment

A, ltis the responsibility of Contractor to ensure that all equipmentis In a safe condition to aperate. if, in the opinion of the Railroad
Representative, any of Contractor's equipment Is unsafe for use, Contractor shall remove such aquipment from Railroad’s
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property. In addition, Contractor must ensure that the operators of all equipment are properly trained and competent in the safs
operation of the equipment. In addition, opsrators must be:

= Familiar and comply with Railroad's rules on lockout/tagout of equipment.

= Trainedin and comply with the applicabls operating rules if operating any hy-rail eguipment oh-track,
*  Trained in and comply with the applicable air brake rules if operating any equipment that moves rail cars or any other
raitbound equipment.

All self-propelled equipment must be equipped with a first-aid kit, fire extinguisher, and audible hack-up warning device.

Unless otherwise authorized by the Railroad Representative, all equipment must be parked a minimumn of twenty-five {25) feet
from any track. Before leaving any equipmant unattended, the operator must stop the engine and propery secure the equipment
against movement.

Cranes must be equipped with three orange cones that will be used to mark the working area of the crane and the minimum
clearances to overhead powerlines.

General Safety Requirements
Contractor shall ensure that all waste is properly disposed of in accordance with applicable federal and state regulations.

Contractor shall ensure that all employees participate in and comply with & job briefing conducted by the Railroad
Representative, if applicable. During this briefing, the Railroad Representative will specify safe work procedures, {including On-
Track Safety) and the potential hazards of tha job. If any emplayee has any questions or concems about the work, the employeae
must voice them during the job briefing. Additional job briefings will be conducted dutlng the work as conditions, work
procedures, or personnel change.

All track work performed by Contractor meets the minimum safety requirements established by the Federal Railroad
Administration’'s Track Safety Standards 49CFR213.

All employees comply with the following safety procedures when working around any railroad track:

{iy Always be on the alert for moving equipment. Employees must always expect movement on any frack, at any time, in either
direction.

(iiy Do not step or walk on the top of the rail, frog, switches, guard rails, ar ather frack components.

(it} In passing around the ends of standing cars, engines, roadway machines or work equipment, leave at least 20 feet between
yourself and the end of the equipment. Do not go between pieces of equipment of the opening is less than one carlength
(50 feet),

{iv} Avoid walking or standing on a track unless so authorized by the employee in charge.

(v) Before stepping over or crossing fracks, look in both directions first.

(vi) Do not siton, lie under, or cross between cars except as required in the performance of your duties and only when track and
equipment have been protected against movement.

All employses must comply with all federal and state regulations conceming workplace safety.
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RESOLUTION NO.

A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF
PALM  SPRINGS, CALIFORNIA APPROVING A
SUPPLEMENTAL AGREEMENT WITH THE UNION
PACIFIC RAILROAD COMPANY FOR AN EXISTING
GRADE SEPARATION CROSSING IMPROVEMENT,
UPRR FOLDER NO. 2442-59, UPRR AUDIT NO. 5049338

WHEREAS, by agreement dated February 1, 1967, Riverside County and the Southern
Pacific Company, entered into a Public Road Crossing Agreement, identified as
Railroad Folder No. 2442-59 Audit No. $049338, covering the construction,
maintenance and use of a new Gene Autry Trail (formerly Palm Drive) Overpass grade
separation crossing, (DOT No. 760-701K), located at Railroad Mile Post 591.00 on the
Yuma Subdivision near Salvia (Palm Springs), Riverside County, California; and

WHEREAS, the City of Palm Springs (“City”), by annexation, and the Union Pacific
Railroad Company (*UPRR"), by acquisition, are successors in interest to Riverside
County and the Southern Pacific Company, respectively; and

WHEREAS, the City proposes to widen the existing Gene Autry Trail Overpass grade
separation crossing; and

WHEREAS, the UPRR has consented to and approved of the City's plans to widen the
existing Gene Autry Trail Overpass grade separation crossing, pursuant to terms
contained in a Supplemental Agreement with UPRR for an Existing Grade Separation
Crossing Improvement.

THE CITY COUNCIL QF THE CITY OF PALM SPRINGS DCOES HEREBY RESOLVE
AS FOLLOWS:

SECTION 1. The Supplement Agreement with the Union Pacific Railroad Company for
an Existing Grade Separation Crossing Improvement, UPRR Folder No. 2442-59,
UPRR Audit No. S049338, is approved.

SECTION 2. The City Manager is authorized to execute the Supplement Agreement on
behalf of the City of Palm Springs.

b
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ADOPTED THIS 5th day of November, 2008.

David H. Ready, City Manager

ATTEST:

James Thompson, City Clerk
CERTIFICATION

STATE OF CALIFORNIA )
COUNTY OF RIVERSIDE ) ss.
CITY OF PALM SPRINGS )

| JAMES THOMPSON, City Clerk of the City of Palm Springs, hereby certify that
Resolution No. is a full, true and correct copy, and was duly adopted at a regular
meeting of the City City Council of the City of Palm Springs on November 5, 2008, by the
following vote:

AYES:
NOES:
ABSENT:
ABSTAIN:

James Thompson, City Clerk
City of Palm Springs, California




