
Citv Council Staff Report 
Date: January 02,201 3 CONSENT CALENDAR 

Subject: APPROVAL OF A PROFESSIONAL SERVICES AGREEMENT WITH 
DMC DESIGN GROUP, INC. FOR THE MESQUITE AVENUE WIDENING 
(WEST OF BELARDO ROAD) PROJECT, CITY PROJECT 12-01 

From: David H. Ready, City Manager 

Initiated by: Public Works and Engineering Department 

SUMMARY 

The Tribe has allocated $500,000 from its Indian Reservation Roads (IRR) Program to 
the City to design and construct the widening of Mesquite Avenue, west of Belardo 
Road, which is to include a parking area for the Lykken Trailhead. The City solicited 
proposats from consultants for environmental and civil engineering design services for 
this project. After a competitive consultant selection process, the City selected DMC 
Design Group, Inc., and negotiated the proposed professional services agreement. 

RECOMMENDATION: 

1) Approve Agreement No. with DMC Design Group, Inc., in the amount of 
$78,991 .OO for environmental and civil engineering design services related to the 
widening of Mesquite Avenue, west of Belardo Road, City Project 12-01 ; and 

2) Authorize the City Manager to execute all necessary documents. 

STAFF ANALYSIS: 

On January 18, 2012, City Council approved an Intergovernmental Memorandum of 
Understanding by and between the Agua Caliente Band of Cahuilla lndians (Tribe) and 
the City of Palm Springs regarding Indian Reservation Road Program Funding for the 
Mesquite Avenue Improvements Project; and a Subcontractor Services Agreement by 
and between the Agua Caliente Band of Cahuilla lndians and the City of Palm Springs. 
The Tribe has determine to allocate to the City up to $500,000 from its IRR funds to 
design, acquire rights-of-way, and construct a project to widen Mesquite Avenue, west 
of Belardo Road, which is to inctude parking and associated improvements for the 
Lykken Trail at the west end of Mesquite Avenue. Tribal and City staff have determined 
that these additional improvements will be a benefit to the Tribe and City. 
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This project requires the services of a professional firm to perform the required 
environmental analysis and prepare the environmental documents, and to prepare the 
plans and specifications for construction of the improvements. Staff prepared a 
Request for Proposals (RFP) to solicit environmental and civil engineering design 
services for this project. On April 17, 2012, the RFP was published and made available 
to firms through the City's Division of Procurement and Contracting, and by the May 17, 
2012, deadline, proposals from the following 6 firms were received: 

Albert A. Webb Associates, Inc.; Palm Desert, CA 
DMC Design Group, lnc.; Corona, CA 
Engineering Resources of Southern California, Inc.; San Bernardino, CA 
Terra Nova Planning & Research, Inc; Palm Desert, CA 
Transtech Engineers, Inc.; San Bernardino, CA 
Urban Logic Consultants, Inc.; Temecula, CA 

Following review of the proposals by a Selection Committee, a clear consensus of DMC 
Design Group, Inc., as the top ranked firm was made. The Selection Committee, in 
accordance with federal rules regarding the consultant selection process, determined 
that final interviews were not necessary based on its clear determination of a top ranked 
firm. The selection was based on DMC Design Group's thorough understanding of the 
project area, federal processes related to environmental clearances, and their recent 
experience coordinating federally funded projects. 

Local Business Preference Compliance 

Section 7.09.030 of the Palm Springs Municipal Code, "Local Business Preference 
Program," requires consultants to use good faith efforts to solicit applications for 
employment and proposals for sub-consultants for work associated with the proposed 
contract from local residents and firms as opportunities occur and hire qualified local 
residents and firms whenever feasible. However, in accordance with the exceptions in 
the Code, as the City is a sub-recipient of federal-aid funds for this project from the 
Federal Highway Administration ("FHWA") via the Tribe, local preferences are generally 
not allowed in the awarding of this contract. Therefore, the provisions of the City's Local 
Business Preference Program were not included in the RFP.' 

' The primary basis behind the prohibition of local hiring preferences is that they are 
inconsistent with the principles of free and open competition, which is required in the 
federal-aid program pursuant to federal law found at 23 USC 112, "Letting of Contracts". 
Also, 23 CFR 635.1 17 (b) states: No procedures or requirement shall be imposed by 
any State which will operate to discriminate against the employment of labor from any 
other State, possession or territory of the United States, in the construction of a Federal- 
aid project. This provision is generally applied to any City contracts funded in part by 
federal-aid funds the City receives as a sub-recipient from FHWA. 
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However, nondiscrimination provisions apply to all programs and activities of federal-aid 
recipients, sub-recipients, and contractors, regardless of tier (49 CFR 21). Pursuant to 
Caltrans regulations, Disadvantaged Business Enterprise (DBE) requirements must be 
satisfied with this project. Per new DBE requirements established by FHWA beginning 
July 1, 2012, the recalculated DBE is 2.74%. Consultant will meet this requirement per 
the contract or fill out the necessary forms to attempt to meet this goal in good faith. 

FISCAL IMPACT: 

Funding for the environmental engineering, right of way, and construction of this project 
will come entirely from the $500,000 allocated by the Tribe from the IRR Program. The 
total costs of this project will not exceed $500,000; therefore, there will be no City 
funding required. 

Funding for this contract will be budgeted as follows: 

$78,991 .OO from account 261-4491-50302 

SUBMITTED: 

Recommended by: 

@L 
David J. Barakian 

Assistant ~irector of Public Works Director of Public Worksfcity Engineer 

Approved by: 

Thomas J. Wilson, Asst. City Manager David H. Ready, 

ATTACHMENTS: 

I. Agreement 



CITY OF PALM SPRINGS 
PROFESSIONAL SERVICES AGREEMENT 

MESQUITE AVENUE WIDENING (WEST OF BELARDO ROAD) 
ClTY PROJECT NO. 12-01 

THIS PROFESSIONAL SERVICES AGREEMENT (hereinafter "Agreement") is made 
and entered into, to be effective this day of ,20-, by and between the 
ClTY OF PALM SPRINGS, a California charter city and municipal corporation, (hereinafter 
referred to as "City") and DMC Desiqn Group I 

(hereinafter referred to as "Consultant"). City and Consultant are sometimes hereinafter 
individually referred to as "Party" and are hereinafter collectively referred to as the "Parties." 

RECITALS 

A. City has determined that there is a need for environmental, civil engineering 
design, and construction administration services for the widening of Mesquite Avenue 
Widening, west of Belardo Road, City Project No. 12-01, (hereinafter the "Project"). 

B. Consultant has submitted to City a proposal to provide environmental, civil 
engineering design, right-of-way, and construction administration services to City for the 
Project pursuant to the terms of this Agreement. 

C. Consuitant is qualified by virtue of its experience, training, education, reputation, and 
expertise to provide these services and has agreed to provide such services as provided 
herein. 

D. City desires to retain Consultant to provide such professional services. 

NOW, THEREFORE, in consideration of the promises and mutual obligations, covenants, and 
conditions contained herein, and other valuable consideration, the receipt and sufficiency of 
which are hereby acknowledged, the Parties agree as follows: 

1.0 ' SERVICES OF CONTRACTOR 

I Scope of Services. In compliance with ail terms and conditions of this 
Agreement, Consultant agrees to perform the professional services set forth in the Scope of 
Services described in Exhibit "A," which is attached hereto and is incorporated herein by 
reference (hereinafter referred to as the "ServicesJ' or "Work"). As a material inducement to the 
City entering into this Agreement, Consultant represents and warrants that Consultant is a 
provider of first class work and professional services and that Consultant is experienced in 
performing the Work and Services contemplated herein and, in light of such status and 
experience, Consultant covenants that it shall follow the highest professional standards in 
performing the Work and Services required hereunder. For purposes of this Agreement, the 
phrase "highest professional standards" shall mean those standards of practice recognized as 
high quality among well-qualified and experienced professionals performing similar work under 
similar circumstances. 

1.2 Contract Documents. The Agreement between the Parties shall consist of the 
following: (I) this Agreement; (2) the Scope of Services; (3) the City's Request for Proposals; 
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and, (4) the Consultant's signed, original proposal submitted to the City ("Consultant's 
Proposal"), which shall all be referred to collectively hereinafter as the "Contract Documents." 
The City's Request for Proposals and the Consultant's Proposal, which are both attached 
hereto as Exhibits "C" and "Dlv respectively, are hereby incorporated by reference and are 
made a part of this Agreement. The Scope of Services shall include the Consultant's 
Proposal. All provisions of the Scope of Services, the City's Request for Proposals, and the 
Consultant's Proposal shall be binding on the Parties. Should any conflict or inconsistency 
exist in the Contract Documents, the conflict or inconsistency shall be resolved by applying the 
provisions in the highest priority document, which shall be determined in the following order of 
priority: (lSt) the provisions of the Scope of Services (Exhibit "A"); (2nd) the provisions of the 
City's Request for Proposals (Exhibit "C"); (3rd) the terms of this Agreement; and, (4m) the 
provisions of the Consultant's Proposal (Exhibit "D"). 

1.3 Compliance with Law. Consultant warrants that all Services rendered 
hereunder shall be performed in accordance with all applicable federal, state, and focal laws, 
statutes, and ordinances and all lawful orders, rules, and regulations promulgated thereunder. 

1.4 Licenses, Permits, Fees and Assessments. Consultant represents and 
warrants to City that it has obtained all licenses, permits, qualifications, and approvals of 
whatever nature that are legally required to practice its profession and perform the Work and 
Services required by this Agreement. Consultant represents and warrants to City that 
Consultant shall, at its sole cost and expense, keep in effect at a/l times during the term of this 
Agreement, any license, permit, qualification, or approval that is jegalty required for Consultant 
to perform the Work and Services under this Agreement. Consultant shall have the sole 
obligation to pay for any fees, assessments, and taxes, plus applicable penalties and interest, 
which may be imposed by law and arise from or are necessary for the Consultant's 
performance of the Work and Services required by this Agreement, and shall indemnify, 
defend, and hold harmless City against any such fees, assessments, taxes penalties, or 
interest levied, assessed, or imposed against City hereunder. 

1.5 Familiarity with Work. By executing this Agreement, Consultant warrants that 
Consultant (a) has thoroughly investigated and considered the Scope of Services to be 
performed, (b) has carefully considered how the Services should be performed, and (c) fully 
understands the facilities, difficulties, and restrictions attending performance of the Services 
under this Agreement. If the Services involve work upon any site, Consultant warrants that 
Consultant has or will investigate the site and is or will be fully acquainted with the conditions 
there existing, prior to commencement of any Services hereunder. Should the Consultant 
discover any latent or unknown conditions that will materially affect the performance of the 
Services hereunder, Consultant shall immediately inform the City of such fact and shall not 
proceed except at Consultant's risk until written instructions are received from the City. 

1.6 Care of Work. Consultant shall adopt reasonable methods during the term of 
the Agreement to furnish continuous protection to the Work and the equipment, materials, 
papers, documents, plans, studies, and/or other components thereof to prevent losses or 
damages, and shall be responsible for all such damages, to persons or property, until 
acceptance of the Work by the City, except such losses or damages as may be caused by 
City's own negligence. 
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1.7 Further Responsibilities of Parties. Both Parties agree to use reasonable care 
and diligence to perform their respective obligations under this Agreement. Both Parties agree 
to act in good faith to execute all instruments, prepare all documents, and take all actions as 

~ ~ 

may be reasonably necessary to carry out the purposes of this Agreement. 

1.8 Additional Services. City shall have the right at any time during the 
performance of the Services, without invalidating this Agreement, to order extra work beyond 
that specified in the Scope of Services or make changes by altering, adding to, or deducting 
from such Work. No such extra work may be undertaken unless a written order is first given by 
the City to the Consultant, incorporating therein any adjustment in (i) the Maximum Contract 
Amount, as defined below, and/or (ii) the time to perform this Agreement, which adjustments 
are subject to the written approval of the Consultant. Any increase in compensation of up to 
twenty-five percent (25%) of the Maximum Contract Amount or $25,000, whichever is less, or 
in the time to perform of up to thirty (30) days, may be approved by the City Manager, or his 
designee, as may be needed to perform any extra work. Any greate~ increases, occurring 
either separately or cumulatively, must be approved by the Palm Springs City Council. It is 
expressly understood by Consultant that the provisions of this section shall not apply to the 
services specifically set forth in the Scope of Services or reasonably contemplated therein, 
regardless of whether the time or materials required to complete any work or service identified 
in the Scope of Services exceeds any time or material amounts or estimates provided therein. 

1.9 Special Requirements. Additional terms and conditions of this Agreement, if 
any, which are made a part hereof are set forth in the "Special Requirements" attached hereto 
as Exhibit "B" and incorporated herein by this reference. In the event of a conflict between the 
provisions of Exhibit "8" and any other provisions of this Agreement, the provisions in Exhibit 
"B" shall govern. 

2.0 COMPENSATION 

2.1 Maximum Contract Amount. For the Services rendered pursuant to this 
Agreement, Consultant shall be compensated by City in accordance with the Schedule of 
_C-ian, MihWts--"E"k i n c a p u & e c L W  by reference, 
but not exceeding the maximum contract amount of Seventy Eight Thousand Nine 
Hundred and Ninety-One Dollars, ($78.991 ) (hereinafter referred to as the "Maximum 
Contract Amounf"), except as may be provided pursuant to Section I .8 above. The method of 
compensation shall be as set forth in Exhibit "E". Compensation for necessary expenditures 
for reproduction costs, telephone expenses, and transportation expenses must be approved in 
advance by the Contract Officer designated pursuant to Section 4.2 and will only be approved 
if such expenses are also specified in the Schedule of Compensation. The Maximum Contract 
Amount shall include the attendance of Consultant at all Project meetings reasonably deemed 
necessary by the City. Consultant shall not be entitled to any increase in the Maximum 
Contract Amount for attending these meetings. Consultant hereby acknowledges that it 
accepts the risk that the services identified in the Scope of Services may be more costly and/or 
time-consuming than Consultant anticipates, that Consultant shall not be entitled to additional 
compensation therefore, and that the provisions of Section 1.8 shall not be applicable to the 
services identified in the Scope of Services. The maximum amount of city's payment 
obligatign under tMs section is the amount specified herein. If the City's maximum payment 

- . **+- 

bbfigalion is reached before fhe ~onsultaht's services under this ~greemeht ar& compfeted, 
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consultant shall nevertheless complete the Work without liability on the City's part for further 
payment beyond the Maximum Contract Amount. 

2.2 Method of Payment. Unless some other method of payment is specified in the 
Schedule of Compensation (Exhibit "E"), in any month in which Consultant wishes to receive 
payment, no later than the tenth (10) working day of such month, Consultant shall submit to 
the City, in a form approved by the City's Finance Director, an invoice for services rendered 
prior to the date of the invoice. Such requests shall be based upon the amount and value of 
the services performed by Consultant and accompanied by such reporting data including an 
itemized breakdown of all costs incurred and tasks performed during the period covered by the 
invoice, as may be required by the City. City shall use reasonable efforts to make payments to 
Consultant within forty-five (45) days after receipt of the invoice or a soon thereafter as is 
reasonably practical. There shall be a maximum of one payment per month. 

2.3 Changes in Scope. In the event any change or changes in the Scope of 
Services is requested by the City, the Parties shall execute a written amendment to this 
Agreement, setting forth with particularity all terns of such amendment, including, but not 
limited to, any additional professional fees. An amendment may be entered into: (a) to provide 
for revisions or modifications to documents or other work product or work when documents or 
other work product or work is required by the enactment or revision of law subsequent to the 
preparation of any documents, other work product, or work; and/or (b) to provide for additionaf 
services not included in this Agreement ar not customarily furnished in accordance with 
generally accepted practice in Consultant's profession. 

2.4 Ap~ropriations. This Agreement is subject to and contingent upon funds being 
appropriated therefore by the Palm Springs City Council for each fiscal year covered by the 
Agreement. If such appropriations are not made, this Agreement shall automatically terminate 
without penalty to the City. 

3. SCHEDULE OF PERFORMANCE 

XI - -Ibn~.of.Ess~~lce, llmeksftke em-the perhm-of ftxsAgem&. 
The time for completion of the services to be performed by Consultant is an essential condition 
of this Agreement. Consultant shall prosecute regularly and diligently the\Work of this 
Agreement according to the agreed upon Schedule of Performance (Exhibit "F"). 

3.2 Schedule of Performance. Consultant shall commence the Services pursuant 
to this Agreement upon receipt of a written notice to proceed and shall perform all Services 
within the time period(s) established in the Schedule of Performance, which is attached hereto 
as Exhibit "F" and is incorporated herein by reference. When requested by Consultant, 
extensions to the time period(s) specified in the Schedule of Performance may be approved in 
writing by the Contract Officer, but such extensions shall not exceed one hundred eighty (180) 
days curnulativety; however, the City shall not be obligated to grant such an extension. 

3.3 Farce Majeure. The time period(s) specified in the Schedule of Performance for 
performance of the Services rendered pursuant to this Agreement shall be extended because 
of any d e l q s  due to unforeseeable - - -  - - - causes beyand - -- - - -  Be control " -  . . and withod --- the -- tau# or_ - 
negligence of the Consultant (financial inab%ly excepted), including, but not (imited to, acts of 
God or of the public enemy, unusualfy severe weather, fires, earthquakes, floods, epidemics, 
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quarantine restrictions, riots, strikes, freight embargoes, wars, and/or acts of any governmental 
agency, including the City, if Consultant, within ten (10) days of the commencement of such 
delay, notifies the City Manager in writing of the causes of the delay. The City Manager shall 
ascertain the facts and the extent of delay, and extend the time for performing the Services for 
the period of the enforced delay when and if in the judgment of the City Manager such delay is 
justified. The City Manager's determination shall be final and conclusive upon the Parties to 
this Agreement. In no event shall Consultant be entitled to recover damages against the City 
for any delay in the performance of this Agreement, however caused, Consultant's sole 
remedy being extension of the Agreement pursuant to this section. 

3.4 Term. Unless earlier terminated as provided elsewhere in this Agreement, this 
Agreement shall commence upon the effective date of this Agreement and continue in full 
force and effect until completion of the Services but not exceeding three (3) years from the 
date hereof, except as othewise provided in the Schedule of Performance (Exhibit "F") and 
pursuant to Section 3.2 above, unless extended by mutual written agreement of the Parties. 

4. COORDINATION OF WORK 

4.1 Representative of Consultant. The following principal of Consultant is hereby 
designated as being the principal and representative of Consultant authorized to act in its 
behalf with respect to the Services to be performed under this Agreement and make all 
decisions in connection therewith: David M. Cosper . It is expressly understood that 
the experience, knowledge, education, capability, expertise, and reputation of the foregoing 
principal is a substantial inducement for City to enter info this Agreement. Therefore, the 
foregoing principal shall be responsible during the term of this Agreement for directing all 
activities of Consultant and devoting sufficient time to personally supervise the services 
perfarmed hereunder. The foregoing principal may not be changed by Consultant without prior 
written approval of the Contract Officer. 

4.2 Contract Officer. The Contract Officer shall be such person as may be 
designated by the City Manager of City, and is subject to change by the City Manager. It shalt 
be the Cum&an#'s r e s p o a s i ~ y  ~ ~ t c ~   that#^^ Gmtract Qflimis kept W y  irdhned of 
the progress of the performance of the Services, and the Consultant shall refer any decisions 
which must be made by City to the Contract Officer. Unless otherwise specified herein, any 
approval of City required hereunder shall mean the approval of the Contract Officer. The 
Contract Officer shall have authority to sign all documents on behalf of the City required 
hereunder to carry out the terms of this Agreement. 

4.3 Prohibition Against Subcontractina or Assianments. The experience, 
know-ledge, capability, expertise, and reputation of Consultant, its principals and employees, 
were a substantial inducement for City to enter into this bgreement. Therefore, Consuitant 
shall not assign the performance of this Agreement, nor any part thereof, nor any monies due 
hereunder, voluntarily or by operation of faw, without the prior written consent of City. 
Consultant shall not contract with any other entity to perform the Services required under this 
Agreement without the prior written consent of City. If Consultant is permitted to subcontract 
any part of this Agreement by City, Consultant shall be responsible to City for the acts and 
omissions of its subcontractor-s) in the same manner as it is for persons directly employed. 
Nothing contained in this Agreement shall create- any contractuat rektifiships between any 
subcontractor and City. All persons engaged in the Work will be considered employees of 
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Consultant. City will deal directly with and will make all payments to Consultant. In addition, 
neither this Agreement nor any interest herein may be transferred, assigned, conveyed, 
hypothecated, or encumbered voluntarily or by operation of law, whether for the benefit of 
creditors or otherwise, without the prior written consent of City. Transfers restricted hereunder 
shall include the transfer to any person or group of persons acting in concert of more than 
twenty five percent (25%) of the present ownership and/or control of Consultant, taking all 
transfers into account on a cumulative basis. In the event of any such unapproved transfer, 
including any bankruptcy proceeding, this Agreement shall be void. No approved transfer shall 
release Consultant or any surety of Consultant from any liability hereunder without the express 
written consent of City. 

4.4 Independent Contractor. 

A. The legal refationship between the Parties is that of an independent 
contractor, and nothing herein shall be deemed to make Consultant a City employee. During 
the performance of this Agreement, Consultant and its officers, employees, and agents shall 
act in an independent capacity and shall not act as City officers or employees. The personnel 
performing the Services under this Agreement on behalf of Consultant shall at all times be 
under Consultant's exclusive direction and control. Neither City nor any of its officers, 
employees, or agents shall have control over the conduct of Consultant or any of its officers, 
employees, or agents, except as set forth in this Agreement. Consultant, its officers, 
employees, or agents shall not maintain an office or any other type of fixed business location 
at City's offices. City shall have no voice in the selection, discharge, supervision, or control of 
Consultant's employees, servants, representatives, or agents, or in fixing their number, 
compensation, or hours ,of service. Consultant shall pay at1 wages, salaries, and other 
amounts due its employees in connection with this Agreement and shall be responsible for all 
reports and obligations respecting them, including but not limited to sociat security income tax 
withholding, unemployment compensation, workers' compensation, and other similar matters. 
City shall not in any way or for any purpose be deemed to be a partner of Consultant in its 
business or otherwise a joint venturer or a member of any joint enterprise with Consultant. 

. . .. - -&.- 6Xmwkmt Wt imur er-kiwthepewtw 2% irtettr s t r y ~ ,  -obligation, 
or liability against City, or bind City in any manner. 

C. No City benefits shalt be avaitable to Consultant, its officers, employees, 
or agents in connection with any performance under this Agreement. Except for professional 
fees paid to Consultant as provided for in this Agreement, City shall not pay salaries, wages, or 
other compensation to Consultant for the performance of Services under this Agreement. City 
shall not be liable for compensation or indemnification to Consultant, its officers, employees, or 
agents, for injury or sickness arising out of performing Services hereunder. If far any reason 
any court or governmental agency determines that the City has financial obligations, other than 
pursuant to Section 2 and Subsection 1.8 herein, of any nature relating to salary, taxes, or 
benefits of Consultant's officers, employees, servants, representatives, subcontractors, or 
agents, Consultant shall indemnify City for all such financial obligations. 

5. INSURANCE 

5.1 Types of Insurance. Consultant shall procure and maintain, at its sole cost and 
expense, in a form and content satisfactory to City, the insurance described herein for the 
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duration of this Agreement, including any extension thereof, or as otherwise specified herein, 
against claims which may arise from or in connection with the performance of the Work 
hereunder by Consultant, its agents, representatives, or employees. In the event the City 
Manager determines that the Work or Services to be performed under this Agreement creates 
an increased or decreased risk of loss to the City, the Consultant agrees that the minimum 
limits of the insurance policies may be changed accordingly upon receipt of written notice from 
the City Manager or his designee. Consultant shall immediately substitute any insurer whose 
A.M. Best rating drops below the levels specified herein. Except as otherwise authorized 
below for professional liability (errors and omissions) insurance, all insurance provided 
pursuant to this Agreement shall be on an occurrence basis. The minimum amount of 
insurance required hereunder shall be as follows: 

A. Errors and Omissions Insurance. Consultant shall obtain and maintain in 
full force and effect throughout the term of this Agreement, standard industry form professional 
liability (errors and omissions) insurance coverage in an amount of not less than one million 
dollars ($1,000,000.00) per occurrence and two-million dollars ($2,000,000.00) annual 
aggregate, in accordance with the provisions of this section. 

(I) Consultant shall either: (a) certify in writing to the City that Consultant 
is unaware of any professional liability claims made against Consuftant and is unaware of any 
facts which may Iead to such a claim against Consuitant; or (b) if Consultant does not provide 
the certification pursuant to (a), Consultant shalt procure from the professional liability insurer 
an endorsement providing that the required limits of the policy shall apply separately to claims 
arising from errors and omissions in the rendition of services pursuant to this Agreement. 

(2) If the policy of insurance is written on a "claims made" basis, the policy 
shall be continued in full force and effect at all times during the term of this Agreement, and for 
a period of three (3) years from the date of the completion of the Services provided hereunder. 
In the event of termination of the policy during this period, Consultant shall obtain continuing 
insurance coverage for the prior acts or omissions af Consultant during the course of 
performing Services under the terms of this Agreement. The coverage shall be evidenced by 
&her xwxw &u=y auj- m-~ap. in m \ c ~ b @ & u m  swi~ 
coverage with the present or new carrier or other insurance arrangements providing for 
complete coverage, either of which shall be subject to the written approval by the City 
Manager. 

(3) In the event the policy of insurance is written on an "occurrence" 
basis, the policy shall be continued in full force and effect during the term of this Agreement, or 
until comptetion of the Services provided for in this Agreement, whichever is later. In the event 
of termination of the policy during this period, new coverage shall immediately be obtained to 
ensure coverage during the entire course of performing the Services under the terms of this 
Agreement. 

8. Workers' Compensation Insurance. Consultant shall obtain and maintain, 
in full force and effect throughout the term of this Agreement, workers' compensation 
insurance in at least the minimum statutory amounts, and in compliance with all other statutory 
requirements, as required by the State of California. Consuitant agrees to waive and obtain - - -- - -- --* - ----- *-+,..+ - - . 

enZoE6fieXi:s Fit-ri i t s  woO%ers" &mpensa€ion insurer walvtng subrogation rights under its 
workers' compensation insurance policy against the City and to require each of its 
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subcontractors, if any, to do likewise under their workers' compensation insurance policies. If 
Consultant has no employees, Consultant shall complete the City's Request for Waiver of 
Workers' Compensation Insurance Requirement form. 

C. Commercial General Liability Insurance. Consultant shall obtain and 
maintain, in full force and effect throughout the term of this Agreement, a policy of commercial 
general liability insurance written on a per occurrence basis with a combined single limit of at 
least one million dollars ($1,000,000.00) and two million dollars ($2,000,000.00) general 
aggregate for bodily injury and property damage including coverages for contractual liability, 
personal injury, independent contractors, broad form property damage, products and 
compieted operations. 

D. Business Automobile Insurance. Consultant shall obtain and maintain, in 
full force and effect throughout the term of this Agreement, a policy of business automobile 
liability insurance written on a per occurrence basis with a single limit liability in the amount of 
one million dollars ($1,000,000.00) bodily injury and property damage. The policy shall inctude 
coverage for owned, non-uwned, leased, and hired cars. 

E. Employer Liability Insurance. Consultant shalt obtain and maintain, in full 
force and effect throughout the term of this Agreement, a policy of employer liability insurance 
written on a per occurrence basis with a policy limit of at least one milRon dollars 
($1,000,000.00) for bodily injury or disease. 

5.2 Deductibles and Self-Insured Retentions. Any deductibles or self-insured 
retentions must be declared to and approved by the City Manager prior to commencing any 
work or services under this Agreement. Consultant guarantees payment of all deductibles and 
sew-insured retentions. City reserves the right to reject deductibles or self-insured retentions in 
excess of $10,000, and the City Manager may require evidence of pending daims and claims 
history as well as evidence of Consuitant's ability to pay claims for all deductible amounts and 
self-insured retentions proposed in excess of $10,000. 

- 1 - ~ b ~ ~ - R e ~ ~ ~ . -  -The ~ ~ ~ - s k a R  wf3I~ f6 -#E 

insurance policies required of Consultant pursuant to this Agreement: 

5.3.1 For any claims related to this Agreement, Consultant's coverage shall be primary 
insurance as respects City and its officers, council members, officials, 
employees, agents, and volunteers. Any insurance or self-insurance maintained 
by the City and its officers, council members, officials, employees, agents, and 
volunteers shall be in excess of Consultant's insurance and shalt not contribute 
with it. 

5.3.2 Any failure to comply with reporting or other provisions of the policies, including 
breaches of warranties, shall not affect coverage provided to City and its officers, 
council members, officials, employees, agents, and volunteers. 

5.3.3 All insurance coverage and limits provided by Consultant and available or 
app!k&!e t~ this_ .Agree~m~n_t are inknded t~ app!y Leach kwx.A+ f nduchg 
additional insureds, against whom a claim is made or suit is brought to the-full 
extent of the policies. Nothing contained in this Ag~eernent or any other 
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agreement relating to the City or its operations shall limit the application of such 
insurance coverage. 

5.3.4 None of the insurance coverages required herein will be in compliance with these 
requirements if they include any limiting endorsement which substantially impairs 
the coverages set forth herein (e.g., elimination of contractual liability or reduction 
of discovery period), unless the endorsement has first been submitted to the City 
Manager and approved in writing. 

Consultant agrees to require its insurer to modify insurance endorsements to 
delete any exculpatory wording stating that failure of the insurer to mail written 
notice of cancellation imposes no obligation, or that any party will "endeavor" (as 
opposed to being required) to comply with the requirements of the 
endorsements. Certificates of insurance will not be accepted in lieu of required 
endorsements, and submittal of certificates without required endorsements may 
delay commencement of the Project. It is Consultant's obligation to ensure 
timely compliance with all insurance submittal requirements as provided herein. 

5.3.6 Consultant agrees to ensure that subcontractors, and any other parties involved 
with the Project who are brought onto or involved in the Project by Consultant, 
provide the same minimum insurance coverage required of Consultant. 
Consultant agrees to monitor and review all such coverage and assumes all 
responsibility for ensuring that such coverage is provided in conformity with the 
requirements of this section. Consultant agrees that upon request, all 
agreements with subcontractors and others engaged in the Project will be 
submitted to the City for review. 

5.3.7 Consultant acknowledges and agrees that any aclual or alleged failure on the 
part of the City to inform Consultant of nun-compliance with any insurance 
requirement in no way imposes any additional obligations on the City nor does it 
waive any rights hereunder in this or any - other regard. 

- - -. - - -- - - . . - -. - - . - - - - - - - - - . . -- . . - 

5.3.8 Consultant shall provide proof that policies of insurance required herein expiring 
during the term of this Agreement have been renewed or replaced with other 
policies providing at least the same coverage. Proof that such coverage has 
been ordered shall be submitted prior to expiration. Endorsements as required in 
this Agreement applicable to the renewing or new coverage shall be provided to 
City no later than ten (10) days prior to expiration of the lapsing coverage. 

5.3.9 Requirements of specific insurance coverage features or limits contained in this 
section are not intended as limitations on coverage, limits, or other requirements 
nor as a waiver of any coverage normally provided by any given policy. Specific 
reference to a given coverage feature is for purposes of clarification only as it 
pertains to a given issue, and is not intended by any party or insured to be 
limiting or all-inclusive. 

5.3.1 0 The requirements in this section suqersede all other sections agiiroyisioqg of - . - . - - . - - - . -- - - - -- -- - - -- -+- -- - 
this Agreement to the extent that any other section or provision conflicts with or 
impairs the provisions of this section. 



5.3.11 Consultant agrees to provide immediate notice to City of any claim or loss 
against Consultant arising out of the Work performed under this Agreement and 
for any other claim or loss which may reduce the insurance available to pay 
claims arising out of this Agreement. City assumes no obligation or liability by 
such notice, but has the right (but not the duty) to monitor the handling of any 
such claim or claims if they are likely to involve City, or to reduce or dilute 
insurance available for payment of potential claims. 

5.3.12 Consultant agrees that the provisions of this section shall not be construed as 
limiting in any way the extent to which the Consultant may be held responsible 
for the payment of damages resulting from the Consultant's activities or the 
activities of any person or person for which the Consultant is otherwise 
responsible. 

5.4 Sufficiency of Insurers. Insurance required herein shall be provided by 
authorized insurers in good standing with the State of California. Coverage shall be provided 
by insurers admitted in the State of California with an A.M. Best's Key Rating of B++, Class VII, 
or better, unless such requirements are waived in writing by the City Manager or his designee 
dare to unique circumstances. 

5.5 Verification of Coverage. Consultant shall furnish City with both certificates of 
insurance and endorsements, including additional insured endorsements, affecting all of the 
coverages required by this Agreement. The certificates and endorsements are to be signed by 
a person authorized by that insurer to bind coverage on its behalf. All proof of insurance is to 
be received and approved by the City before work commences. City reserves the right to 
require Consultant's insurers to provide complete, certified copies of all required insurance 
policies at any time. Additional insured endorsements are not required for Errors and 
Omissions and Workers' Compensation policies. 

Verification of Insuran-~~covera~e.m;ay t>r: pr:avkAed hy. (2) a approved General mdlw 
A ~ t e  L&&fipV Endorm& Fom for the City of% Springs or (2) art ~~ €e#&ate 
of Liabilify Insurance Coverage with an approved Additional insured Endorsement with the 
following endorsements stated on the certificate: 

1. "The City of Palm Springs, its officials, employees, and agents are named as an 
additional insured ..." ("as respects City of Palm Springs Contract N o . "  or "for any and all 
work petformed with the City" may be induded in this statement). 

2. "This insurance is primary and nun-contributory over any insurance or setf- 
insurance the City may have ..." ("as respects City of Palm Springs Contract N o . "  or "for any 
and all work performed with the City may be included in this statement). 

3. "Should any of the above described policies be canceled before the expiration 
date thereof, the issuing company will mail 30 days written notice to the Certificate Holder 
named." Language such as, "endeavor ton mail and "but failure to mail such notice shall 
b ~ s e ~ ~  &digatisn or U&Itl@ ~3 K i  b b p m  a m ,  nr mwant.aike1' is 
not acceptable and must be crossed out. 
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4. Both the Workers' Compensation and Employers' Liability policies shall contain 
the insurer's waiver of subrogation in favor of City, its elected officials, officers, employees, 
agents, and volunteers. 

In addition to the endorsements listed above, the City of Palm Springs shall be named the 
certificate holder on the policies. All certificates of insurance and endorsements are to be 
received and approved by the City before work commences. All certificates of insurance must 
be authorized by a person with authority to bind coverage, whether that is the authorized 
agentlbroker or insurance undennrriiter. Failure to obtain the required documents prior to the 
commencement of work shall not waive the Consultant's obligation to provide them. 

6. INDEMNIFICATION 

To the fullest extent permitted by law, Consultant shall indemnify, defend (at 
Consultant's sole cost and expense), protect and hold harmless City and its officers, council 
members, officials, employees, agents and volunteers and all other public agencies whose 
approval of the Project is required, (individually "lndemnified Party"; collectively "Indemnified 
Partiesn) against any and all liabilities, claims, judgments, arbitration awards, settlements, 
costs, demands, orders, and penalties (coltectively "Claimsn), including but not limited to 
Claims arising from injuries or death of persons (Consultant's employees included) and 
damage to property, which Claims arise out of, pertain to, or are related to the negligence, 
recklessness, or willful misconduct of Consultant, its agents, employees, or subcontractors, or 
arise from Consultant's negligent, reckless, or willful performance of or failure to perform any 
term, provision, covenant, or condition of this Agreement ("lndemnified Claims"), but 
Consultant's liability for lndemnified Claims shall be reduced to the extent such Claims arise 
from the negligence, recklessness, or willful misconduct of the City, its officers, council 
members, officials, employees, or agents. 

Consultant shall reimburse the lndemnified Parties for any reasonable expenditures, 
including reasonable attorneys' fees, expert fees, litigation costs, and expenses that each 
lndemnified Party may incur by reason of Ind~nnifred Claips. U p o ~  request b_y ;m Indemn-iEed 
Eatyr C~nsaant &dl-dofendwi~~legelw-~---&- 
Party all Claims against the Indemnified Party that may arise out of, pertain to, or relate to 
Indemnified Claims, whether or not Consultant is named as a party to the Claim proceeding. 
The determination whether a Claim "may arise out of, pertain to, or relate to Indemnified 
Claims" shall be based on the allegations made in the Claim and the facts known or 
subsequentlydiscovered by the Parties. In the event a final judgment, arbitration award, order, 
settlement, or other final resolution expressly determines that Claims did not arise out of, 
pertain to, nor relate to the negligence, recklessness, or willful misconduct of Consultant to any 
extent, then City shall reimburse Consultant for the reasonable costs of defending the 
Indemnified Parties against such Ctaims, except City shall not reimburse Consultant for 
attorneys' fees, expert fees, litigation costs, and expenses that were incurred defending 
Consultant or any parties other than lndemnified Parties against such Claims. 

Consultant's indemnification obligation hereunder shall survive the expiration or earlier 
termination of this Agreement until all actions against the lndemnified Parties for such matters 
indemnified hereunder are fy tly a_nd f i n a _ ~ & - b a a h - m t ~  ~frn&t~&~ or, if - -- - - -  s 
an action is timely filed, until such action is final. Thib "prohion-is intended for the benefit of 
third party Indemnified f arties not otherwise a paity to this Agreement. 
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7. REPORTS AND RECORDS 

7.1 Accounting Records. Consultant shall keep complete, accurate, and detailed 
accounts of all time, costs, expenses, and expenditures pertaining in any way to this 
Agreement. Consultant shall keep such books and records as shalt be necessary to properly 
perform the Services required by this Agreement and to enable the Contract Officer to evaluate 
the performance of such Services. The Contract Officer shall have full and free access to such 
books and records at all reasonable times, including the right to inspect, copy, audit, and make 
records and transcripts from such records. 

7.2 Reports. Consultant shall periodically prepare and submit to the Contract Officer 
such reports concerning the performance of the Services required by this Agreement as the 
Contract Officer shall require. Consultant hereby acknowledges that the City Is greatly 
concerned about the cost of the Work and Services to be performed pursuant to this 
Agreement. For this reason, Consultant agrees that if Consultant becomes aware of any facts, 
circumstances, techniques, or events that may or will materialfy increase or decrease the cost 
of the Work or Services contemplated herein or, if Consultant is providing design services, the 
cost of the project being designed, Consultant shall promptly notify the Contract Officer of such 
fact, circumstance, technique, or event and the estimated increased or decreased cost related 
thereto and, if Consultant is providing design services, the estimated increased or decreased 
cost estimate for the project being designed. 

7.3 Ownership of Documents. All drawings, specifications, reports, records, 
documents, memoranda, correspondence, computations, and other materials prepared by 
Consultant, its employees, subcontractors, and agents in the performance of this Agreement 
shall be the property of City and shall be promptly delivered to City upon request of the 
Contract Officer or upon the termination of this Agreement, and Consultant shall have no claim 
for further employment or additional compensation as a result of the exercise by City of its full 
rights of ownership of the documents and materials hereunder. Any use of such completed 
d~cuments fw ather p~o&cts and/~r use ~f inam- citxxmenk ts specX1c written 
Mar-E.iz&m-b?pl &e€m&&t ~~~~  out-^^^, 
and the City shall indemnify the Consultant for all damages resulting therefrom. Consultant 
may retain copies of such documents for its own use. Consultant shall have an unrestricted 
right to use the concepts embodied therein. Consultant shalt ensure that all its subcontractors 
shall provide for assignment to City of any documents ar materials prepared by them, and in 
the event Consultant fails to secure such assignment, Consultant shall indemnify City for all 
damages resulting therefrom. 

7.4 Release of Documents. All drawings, specifications, reports, records, 
documents, and other materials prepared by Consultant in the performance of services under 
this Agreement shall not be released publicly without the prior written approval of the Contract 
Officer. All information gained by Consultant in the performance of this Agreement shall be 
considered confidential and shall not be released by Consultant without City's prior written 
authorization. 

- _ ..7S_Audit and I- of Fhcads-- 
the regular business hours of City, Consultant shall provide City, or other agents of City, such 
access to Consultant's books, records, payroll dacuments, and facilities as City deems 
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necessary to examine, copy, audit, and inspect all accounting books, records, work data, 
documents, and activities directly related to Consultant's performance under this Agreement. 
Consultant shall maintain such books, records, data, and documents in accordance with 
generally accepted accounting principles and shall clearly identify and make such items readily 
accessible to such parties during the term of this Agreement and for a period of three (3) years 
from the date of final payment by City hereunder. 

8. ENFORCEMENT OF AGREEMENT 

8.1 California Law and Venue. This Agreement shall be construed and interpreted 
both as to validity and as to performance of the Parties in accordance with the laws of the 
State of California. legal actions concerning any dispute, claim, or matter arising out of or in 
relation to this Agreement shall be instituted in the Superior Court of the County of Riverside, 
State of California, or any other appropriate court in such County, and Consultant covenants 
and agrees to submit to the personal jurisdiction of such court in the event of such action. 

8.2 Interpretation. This Agreement shall be construed as a whole according to its 
fair language and common meaning to achieve the objectives and purposes of the Parties. 
The terms of this Agreement are contractual and the result of negotiation between the Parties. 
Accordingly, any rule of construction of contracts (including, without limitation, California Civil 
Code Section 1654) that ambiguities are to be construed against the drafting party, shall not be 
empbyed in the interpretation of this Agreement. The caption headings of the various sections 
and paragraphs of this Agreement are for convenience and identification purposes oniy and 
shall not be deemed to limit, expand, or define the contents of the respective sections or 
paragraphs. 

' 2  

8.3 - Termination. City may terminate this Agreement for its convenience at any time, 
without cause, in whole or in pad, upon giving Consultant thirty (30) days written notice. Upon 
such notice, City shall pay Consultant for Services performed through the date of termination. 
Upon receipt of such notice, Consultant shall immediately cease all work under this 
Agreement, unless the notice provides othewise. Thereafter, Consultant shall have no further 
m& this Gmmenti.lmnn tecminatianofrthe mlm --to_to_- - - - 

this section, Consultant shall submit to the City an invoice for work and services performed 
prior to the date of termination. In addition, the Consultant reserves the right to terminate this 
Agreement at any time, with or without cause, upon sixty (60) days written notice to the City, 
except that where termination is due to material default by the City, the period of notice may be 
such shorter time as the Consultant may determine. 

Default o f  Consultant. 

A. Consultant's failure to comply with any provision of this Agreement shall 
constitute a default. 

B. If the City Manager, or his designee, determines that Consultant is in 
default in the performance of any of the terms or conditions of this Agreement, helshe shall 
notify Consultant in writing of such default. Consultant shall have ten (90) days, or such bnger 
period as City may designate, to cure the default by rendering satisfactory performance. In - the - -- - - 

- %nf Consdtant fails t6 cure its default wiFhinn&ch periodof the,  city shall ha& the right, 
notwithstanding any other provision of this Agreement, to terminate this Agreement without 
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further notice and without prejudice of any remedy to which City may be entitled at law, in 
equity, or under this Agreement. Consultant shall be liable for any and all reasonable costs 
incurred by City as a result of such default. Compliance with the provisions of this section shall 
not constitute a waiver of any City right to take legal action in the event that the dispute is not 
cured, provided that nothing herein shall limit City's right: to terminate this Agreement without 
cause pursuant to Section 8.3. 

C. If termination is due to the failure of the Consultant to fulfill its obligations 
under this Agreement, City may, after compliance with the provisions of Section 8.4.B, take 
over the work and prosecute the same to completion by contract or otherwise, and the 
Consultant shall be liable to the extent that the total cost for completion of the Services 
required hereunder exceeds the Maximum Contract Amount (provided that the City shall use 
reasonable efforts to mitigate such damages), and City may withhold any payments to the 
Consultant for the purpose of set-off or partial payment of the amounts owed the City as 
previously stated. The withholding or failure to withhold payments to Consultant shall not limit 
Consultant's liability for completion of the Services as provided herein. 

8.5 Waiver. No waiver of any provision of this Agreement shall be effective unless in 
writing and signed by a duly authorized representative of the Party against whom enforcement 
of a waiver is sought. Any waiver by the Parties of any default or breach of any covenant, 
condition, or term contained in this Agreement, shall not be construed to be a waiver of any 
subsequent or other default or breach, nor shalt failure by the Parties to require exact, full, and 
complete compliance with any of the covenants, conditions, or terms contained in this 
Agreement be construed as changing the terms of this Agreement in any manner or preventing 
the Parties from enforcing the full provisions hereof. 

8.6 Rinhts and Remedies Cumulative. Except with respect to fights and remedies 
expressly declared to be exclusive in this Agreement, the rights and remedies of the Parties 
are cumulative and the exercise by either Party of one or more of such rights or remedies shall 
not preclude the exercise by it, at the same or different times, of any other rights or remedies 
for the same default or any 0th-er default by the Q ~ H  Pa-&. .- 

- - - - - - . - - -. - - -- - . --. - . -- - - - - - -- 

8.7 Legal Action. In addition to any other rights or remedies, either Party may take 
legal action, in law or in equity, to cure, correct or remedy any default, to recover damages for 
any default, to compel specific performance of this Agreement, to obtain declaratory or 
injunctive relief, or to obtain any other remedy consistent with the purposes of this Agreement. 

8.8 Attorney Fees. In the event any dispute between the Parties with respect to this 
Agreement results in litigation or any non-judicial proceeding, the prevailing Party shall be 
entitled, in addition to such other relief as may be granted, to recover from the non-prevailing 
Party all reasonable costs and expenses, including but not limited to reasonable attorney fees, 
expert consultant fees, court costs and all fees, costs, and expenses incurred in any appeal or 
in collection of any judgment entered in such proceeding. To the extent authorized by law, in 
the event of a dismissal by the plaintiff or petitioner of the litigation or non-judicial proceeding 
within thirty (30) days of the date set for trial or hearing, the other Party shall be deemed to be 
the prevailing Party in such litigation or proceeding. 
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9.1 Non-liability of City Officers and Employees. No officer or employee of the 
City shall be personally liable to the Consultant, or any successor-in-interest, in the event of 
any default or breach by the City or for any amount which may become due to the Consultant 
or to its successor, or for breach of any obligation of the terms of this Agreement. 

9.2 Conflict of Interest. No officer or employee of the City sha1.l have any financial 
interest, direct or indirect, in this Agreement nor shafl any such officer or employee participate 
in any decision relating to the Agreement which effects his financial interest or the financial 
interest of any corporation, partnership, or association in which heJshe is, directly or indirectly, 
interested in violation of any state statute or regulation. Consultant warrants that it has not 
paid or given and will not pay or give any third party any money or other consideration in 
exchange for obtaining this Agreement. 

9.3 Covenant Againsf Discrimination. In connection with its performance under 
this Agreement, Consultant shall not discriminate against any employee or applicant for 
employment because of race, religion, color, sex, age, marital status, ancestry, or national 
origin. Consultant shall ensure that applicants are employed, and that employees are treated 
during their employment, without regard to their race, religion, color, sex, age, marital status, 
ancestry, or national origin. Such actions shall include, but not be limited to, the following: 
employment, upgrading, demotion or transfer; recruitment or recruitment advertising; layoff or 
termination; rates of pay or other forms of compensation; and selection for training, including 
apprenticeship. 

$0. MISCELLANEOUS PROVISIONS 

0 Patent and Copyright Infrinaement. 

A. To the fullest extent permissible under law, and in lieu of any other 
warranty by City or Consultant against patent or copyFight infringement, statutory or otherwise, 
it is agreed that Consultant shall defend at its expense any claim or suit against City on 
account of any -- allegation -.- . that any item furnished under this .&$ee_rn-en$, .or the iormal or . . w u a - ~ v v  . . 

- .. Y- -- 
existing U.S. letters patent or copyright and Consultant shall pay all costs and damages finally 
awarded in any such suit or claim, provided that Consultant is promptly notified in writing of the 
suit or claim and given authority, information and assistance at Consultant's expense for the 
defense of same, and provided such suit or claim arises out of, pertains to, or is related to the 
negligence, recklessness or willful misconduct of Consultant. However, Consuitant will not 
indemnify City if the suit or claim results from: (1) City's alteration of a deliverable, such that 
City's alteration of such deliverable created the infringement upon any presently existing U.S. 
lette~s patent or copyright; or (2) the use of a deliverable in combination with other material not 
provided by Consultant when it is such use in combination which infringes upon an existing 
U.S. letters patent or copyright. 

B. Consultant shall have sole control of the defense of any such claim or suit 
and all negotiations for settlement thereof, Consultant shall not be obligated to indemnify City 
under any settlement made without Consultant's consent or in the event City fails to cooperate 
in the defense of any suit or claim, provided, however, that such-defense shall be at _ - -- - -- -- - - - - - - - 

ConsuRantFs expehse. If the bseor sale of such item is enjoined as a result of the suit or 
cbim, Consultant, at no expense to City, shall obtain for City the right to use and sell the item, 
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or shall substitute an equivalent item acceptable to City and extend this patent and copyright 
indemnity thereto. 

10.2 Notices. All notices or other communications required or permitted hereunder 
shall be in writing, and shalt be personally delivered, sent by pre-paid First Class U.S. Mail, 
registered or certified mail, postage prepaid, return receipt requested, or delivered or sent by 
facsimile with attached evidence of completed transmission, and shall be deemed received 
upon the earlier of (i) the date of delivery to the address of the person to receive such notice if 
delivered personally or by messenger or overnight courier; (ii) five (5) business days after the 
date of posting by the United States Post Office if by mail; or (iii) when sent if given by 
facsimile. Any notice, request, demand, direction, or other communication sent by facsimile 
must be confirmed within forty-eight (48) hours by letter mailed or delivered. Other forms of 
electronic transmission such as e-mails, text messages, instant messages are not acceptable 
manners of notice required hereunder. Notices ar other communications shall be addressed 
as follows: 

To Consultant: 

City of Palm springs 
Attention: City Manager & City Clerk 
3200 E. Tahquitz Canyon Way 
Palm springs, California 92262 
Telephone: (760) 323-8204 
Facsimile: (760) 323-8332 

DMC Design Group, Inc. 
140 North Maple Street, Suite 104 
Corona, CA 92880 
Attention: David M. Cosper, PE 
Telephone: (951 ) 549-81 00 
Facsimile: (951 ) 549-81 02 

m.3 c This A g r m  mstitu- 
- -  - . * - - 

h e w -  
Q M i ~ - w w & t b i  "4, 

and understandings, if any, made by or among the Parties with respect to t he  subject matter 
hereof. No amendments or other modifications of this Agreement shall be binding unless 
executed in writing by both Parties hereto, or their respective successors, assigns, or grantees. 

10.4 Severabifity. Whenever possible, each provision of this Agreement shall be 
interpreted in such a manner as to be effective and valid under appFieable law, but if any 
provision of this Agreement shall be determined to be invalid by a final judgment or decree of a 
court of competent jurisdiction, such provision shall be ineffective only to the extent of such 
prohibition or invaiidity, without invalidating the reminder of that provision, or the remaining 
provisions of this Agreement unless the invalid provision is so material that its invalidity 
deprives either Party of the basic benefit of their bargain or renders this Agreement 
meaningless. 

10.5 Successors in Interest, This Agreement shall be binding upon and inure to the 
--=-and-- - -  * -  " - 

10.6 Third Party Beneficiary. Except as may be expressly provided for herein, 
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nothing contained in this Agreement is intended to confer, nor shall this Agreement be 
construed as conferring, any rights, including, without limitation, any rights as a third-party 
beneficiary or otherwise, upon any entity or person not a party hereto. 

10.7 Recitals. The above-referenced Recitals are hereby incorporated into the 
Agreement as though fully set forth herein and each Party acknowledges and agrees that such 
Party is bound, for purposes of this Agreement, by the same. 

10.8. Corporate Authority. Each of the undersigned represents and warrants that (i) 
the Party for which he or she is executing this Agreement is duly authorized and existing, (ii) 
he or she is duly authorized to execute and deliver this Agreement on behalf of the Party for 
which he or she is signing, (iii) by so executing this Agreement, the Party for which he or she is 
signing is formally bound to the provisions of this Agreement, and (iv) the entering into this 
Agreement does not violate any provision of any other Agreement to which the Party for which 
he or she is signing is bound. 

(SIGNATURES ON FOLLOWING PAGE) 
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IN WITNESS WHEREOF, the City and the Consultant have caused this Agreement to be 
executed the day and year first above written. 

ATTEST: CONTENTS APPROVED: 
CITY OF PALM SPRINGS, CA 

BY 
City Clerk 

Date: 

APPROVED AS TO FORM: 

BY 
City Attorney 

BY 
City Manager 

Date: 

BY 
City Engineer 

Date: 

APPROVED BY CITY COUNCIL: 

Date: Agreement No. 

Date: 

CONSULTANT 

Name: 
Check one: -Individual Partnership Corporation 
--&Q &l@ -&b ~ R I  ~ ~ R - & - & H &  -, 8 F  
-e-eFKk@--v--,-  p L  --  
Financial Ofiicer. 

Address: 

By: By: 
Signature (notarized) Signature (notarized) 

Name: Name: 

Title: Title: 
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Here hsert NemzaodTk ol tha 0;8w . 

personally a p p a m d  
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wha p m d  k~ me an the basis af sa:- evidm to 
be the $ d 8 ]  whose n m ( s ]  Wwe stdxuBW to the 
within instnrment anol t l ~ l ~ n m g g d  to ma that 
h m w  aeuded the $me in hidher&& a- 
capacity@es), and t$& by !WhwM&r &&;le(sf on tRcj 
i ns t rum We persicm(s), or the aWty q m  M a f f  of 
whkh me person@) add, eecutd the lnstnrment 

I c;e@ under PENALTY OF PERJURY under the laws 
of the 5tak of Calbrnl that thr, RmguIng garkgnaph Is 
tnre and cwrecZ 

WmdESS my hand and ofMaiseal. 

Signer% Name Signer% Nme: 
O indlviduaf n individual 
13 CwporilBe Officer - Jib&); O Cofpwab Offioet - Ti(s):  



EXHIBIT "A" 
SCOPE OF SERVICES 
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DMC's project approach is based upon a proactive Project Management Plan that originates with 
our Proposal and is finalized with the initiation of the Notice to Proceed by the City. In 
summary, our Management Plan will communicate to each member of the Consultant Team the 
organization and communication procedures, task descriptions and assignments, schedule 
requirements, cost and resource budgets, project data and design guidelines. One of the key steps 
in preparing a useful Management Plan is the development of a detailed Project Work Plan. To 
develop this plan, a series of interface meetings will take place among the members of the 
Consultant Team to clearly identi@ the multiple activities required to complete this project, 
These activities will include not only specific project tasks, but also agency reviews and 
approvals, quality control processes and milestones for deliverables. Assignment of 
responsibilities for each activity will also be designated, as generally shown on the proposed 
Organizational Chart for this proje odifications to the Organizational 

les and technical 
team members 

subconsultants and 0th 

QUALITY CONTROL 
Once the final work plan is co 
Project Team Member, DMC will develop a defmed Quality Control (QC) Plan specific to this 
project. The QC Plan will guide the Project Team in the management and implementation of 
quality throughout the life of this project, not merely "just checking it" at the end of each task. 
The preparation and implementation of the QC Plan will be integrated into the work plan as a 
specific task and will be applied continuously and at strategic points in the work process by 
Project Team Members. The QC Plan will include procedures for both administrative and 
technical controls, such as project files, routing of correspondence, checking and back checking 
procedures, design notebooks, check lists, etc. 

DMC intends to assign Mr. Christopher Wiberg, P.E. as the Quality Control Manager for this 
px&&. As--* Qw&y Co~trd  Mamger, he wil l  be reqmsible for the A 

implementation of a Project Quality Control Plan that ensures the following: 

1 
= 
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A high standarrd of quality and accuracy of all project surveys, design reports, 
correspondence, right-of-way documents and maps, PS&E's, and other applicable 
documents pertinent to the conslmcfion of the proposed irnpvovements; 

Compliance with applicable codes, rep2ations and design standards; 

A detailed independent review of the PS& packge, with numerous in-depth Jeld reviews 
emphasizing project biddability, constructability and claims avoidance. 

As the Q d i t y  Control Manager, Mr. Wiberg, will be responsible for the development, 
implementation and management of specific quality control measures applicable to this project, 
including the review of plans prepared by DMC and the preparation of technical reports, 
specifications and construction costlquantity estimates fiom draft and final plans. 

including the horizontal and vertical control of all existing culture, overbad and Gderground 
utilities, curb, gutters, ramps, medians and driveways. DMC will establish one (I) tempomy 
bench mark at or near the intersection of Mesquite Avenue and Belado Road, and at the westerly 
terminus of Mesquite Avenue for use during construction. 

Task 1.04 Base Map Development - Utilizing research documents and field survey data, DMC 
will develop a project area base map of the project segment of Mesquite Avenue at a scale of 1" 
= 20' (max.), accurately showing the vertical and horizontal locations (where possible) of all 
existing right-of-way lines, property lines, site culture, utilities and other potential obstruction of 

- - - ,----- -" ----- - - - 
A .  . - " L .  - - - -- . L 
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Task 1.05 Initial UtiIity Coordination - DMC will identify and officialIy notify all affected 
utility companies providing services within the limits of the project intersections and request 
copies of utility maps, plans, and records of existing facilities. Field reviews will be conducted 
to locate and verify all surface evidence of existing sub-surface and overhead installations within 
the Iimits of this project. All utility information obtained eorn its research effort and field 
reviews will be plotted on the Base Map. DMC will initiate the development of a Utility Log of 
d l  future correspondence with the affected utilities. 

Task 1.06 Environmental Clearance - DMC, through PMC World (PMC), will complete the 
following environmental clearance activities based upon the project being a categorically exempt 
project from CEQA and a categorically excluded project fiom NEPA. It is understood and 
assumed: 

o The City of Palm Springs will 

o The FHWA will be th 

cumentation for 

notice with the State 

Riverside County Clerk fil 

Task 1.07 Concept Development - Using topographic and mapping information developed in 
previous tasks, DMC will develop alternative concept exhibits of the proposed improvements to 
the project segment of Mesquite Avenue and the South Lykken Trailhead parking lot for 
presentation to the City and Tribe. The concept exhibits will be prepared in a single strip format 
with aerial backdrop of a sufficient scale to understand existing conditions and project impacts. 
In addition to showing the limits of existing and proposed improvements, the alternative concept 
exhibits will also clearly demonstrate right-of-way limits, utility locations and other culture in the 
immediate project area that may be impacted by the proposed improvements, such as adjacent 
grades, driveway accesses, drainage improvements, existing sidewalk improvements, ramps, 
street trees, fencing, mailboxes, and so on. DMC will develop concept level estimates of 
emxstme* cpmtities a d  EX)& for each dtamtive concept fbr-bth h 4 c s @ ~ - A m m e  
proposed parking area. DMC will prepare a PreIiminary Design Report summarizing project 
issues and will include concept plans and costs to 35% complete level of the recommended 



SECTION B: SWPE OF W ~ R K  
concepts after presentation to the City. Three (3) copies of the draft Preliminary Design Report 
with a11 exhibits, including the concept plans and costs, will be submitted to the City for review 
and approval. The report will be revised, as necessary, until approved by the City. Three (3) 
copies of the final report will be submitted to the City. The final report will be used as a 
reference document during the next phase of this project. 

Phase 2 - Engineering Desigrt (Plans, Specijicittions and Estimates) 

Task 2.01 Utility Coordination - DMC will continue to coordinate with the affected utilities 
companies by completing the following activities: 

= Maintain the Utility Log of all correspondence with utilities; 

= IdentifL potential conflicts; 

- As potential conflicts are ordinate with the affected 

Develop alternative pavement sections and rehabilitation alternatives appropriate for the 
design Traffic Index for Mesquite Avenue (It is assumed that the Trafic Index for each street 
will be provided by the City ofpalm Springs); 

HGS will summarize its findings and recommendations into a report that will include, in addition 
to conclusions and recommendations, a plot plan, exploration logs, recommendations regarding 
pavement rehabilitation and structural sections for roadway and parking lot sections, grading 
recommendations within the parkway and summary of laboratory test results. 
- - - . - - - - - -- " .  - - -. - - - -- - - - -  - u-- - - .  . - - ---- 



Task 2.03 Plans, Specifications and Estimates (PS&EYs) - DMC will prepare clear, concise 
and accurate PS&E7s of the proposed roadway improvements. In generaI, the PS&E7s will 
conform to the City of Palm Spring's standards and practices. 

Tmk 2.03. Ol Plans - DMC will design and prepare construction plans that will be required for 
the proposed roadway and parking lot improvements. Based upon our current understanding of 
the project, DMC will prepare the following plan sheets: 

Description No. of Sheets 

Title Sheet I 

General Note Sheet 1 

Bid Item Descriptions; 

Payment Methods; 

Special Provisions; 

Technical Specifications. 

The documents will be prepared in Microsoft Word in Green Book format and submitted to the 
- m a - a  0 0 
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2.03.03 Estimates - DMC will prepare a comprehensive list of bid items, their quantities and unit 
costs, and the probable cost of construction that will be submitted to the City for review. The 
final construction cost estimate shall be based upon and in agreement with the final estimated 
quantities s h o w  on the bid sheet. The estimates will be prepared in Excel format and submitted 
to the City for review at the 100% complete stage and final screen check stage. 

Task 2.04 Storm Water Pollution Prevention Plan (SWPPP) - DMC will prepare a project 
specific SWPPP plan, including the following tasks: 

1 .  File a Notice of Intent (NOI) with the State (if required); 

2. Prepare a Plan that meets the following objectives: 

may negatively affect quality of 
storm water disch 

Recornen Practices &IMPS) to 
ed non-stormwater) 

Task 2.05 Site 

First Site Visit - ubmittal of the 80% 
field cuditions with 

information shown on th 

Second Site Visit - The second si ete prior to submittal of the 100% 
complete PS&E9s. The purpose of the second site visit is to conduct a constructability review 
and to confirm that all issues have been addressed in the plans. 

Task 2.06 Project Specific WQMP - Because the proposed parking lot is over 500 sf in surface 
area, DMC will prepare a WQMP for the proposed parking lot improvements in compliance with 
the State of California and the County of Riverside Flood Control and Water Conservation 
District for review and approval by the City of Palm Springs. 

Task 2.07 Bid Support - DMC will assist the City during the bidding process by addressing -* TVi-th- 

preparation and issuance of Project addendums, attendance at the pre-bid meeting to address 



questions by bidders, and attendance at the City Council meeting to award the contract to address 
questions by Council Members. 

Task 2.08 Construction Support - DMC will assist the City during the construction phase by 
providing the following services: 

- Address design related questions pertinent to the approved plans and specifications through 
written responses to WI's and Contractor's request for clarifications; 

* Prepare record drawings for the City based on redlines provided by the Contractor. 

Phase 3 - Right-of- Way Sewices 

Task 3.01 Right-of-way Map - of-way map centered on Mesquite 

needs for this project. 

construction of 

Ian. OPC will 

dance with the United 
and state laws and 

requirements in accordance ort shall be pexformed in a 

limited to, such considerations as highest arid best use as if vacant, damages to the remainder and 
so forth. Five (5) copies of the appraisal report shall be submitted to the City. 

Task 3.04 Negotiation/Acquisition Services - OPC will take a lead role in negotiating right-of- 
way acquisition for the City by making early contact with the affected property owner (APN 513- 
300-046) and coordinating as-needed meetings between the property owner, appropriate City 
personnel and the Project ManagerIEngineer. OPC will provide escrow services for the transfer 
of funds for the acquisition of right-of-way. 

lh&3&5 C m m w W ' X S r h - S l b d C a n d I l P C W l c ~ d h ~ a n d r r i h e  
on all right-of-way issues pertaining to right of way acquisitions on Tribal allotted lands. The 
City and Tribe will coordinate directly with the BIA. 



EXHIBIT "B" 
SPECIAL REQUIREMENTS 

Add the following to Section 2.0, Compensation: 

Section 2.5, Cost Principles. The Cost Principles and Procedures, 48 CFR, Federal 
Acquisition Regulations System, Chapter 1, Part 31 et seq., are the governing factors 
regarding allowable elements of cost. The administrative requirements set forth in 49 CFR, 
Part 18, Uniform Administrative Requirements for Grants and Cooperative Agreements to 
State and Local Governments, is hereby included by reference. The provisions of this section 
shall apply to all subcontracts in excess of $25,000. 

Add the following to Section 2.0, Compensation: 

Section 2.6, Generat Comdiance with Laws and Wage Rates. Consultant warrants 
that its cost proposal, approved by City and identified on the Schedule of Compensation as set 
forth in Exhibit "En, complies with all federal, state and local laws and ordinances applicable to 
the work, including compliance with prevailing wage rates and their payment in accordance 
with California Labor Code, Section 1775. 

Add the following to Section 4.0, Coordination of Work: 

Section 4.5, Subcontracts. Any subcontracts or contractual arrangements 
("subcontractsn) between the Consultants and other parties ("subcontractors") entered into in 
the performance of this Agreement to which the City is not named shall include all appIicable 
provisions of this Agreement and the Consultant shall require that its subcontractors thereby 
comply with all such applicable provisions. 

Section 7.5, Audit and InspecGon of Records, the following sentence shaR be added 
at the end of the paragraph: 

a-8 -F& SkdL b+-43v&&b3 *=- by G*, -the -ske & W M  
i3qmbmt of ' f m s p ~ ~ e  -rat H@may - A ~ i E R i ~ ~ T l % F  GUT 
authorized representatives. This section shall also apply to all subcontracts in excess of 
$25,000. 

Add the following to Section 'I 0.0, MisceUaneous Provisions: 

Section 70.9, Covenant Against Continsrent Fees. The Consultant warrants that 
helshe has not employed or retained any company or person, other than a bona fide employee 
working for the consultant; to solicit or secure this agreement; and that helshe has not paid or 
agreed to pay any company or person other than a bona fide employee, any fee, commission, 
percentage, brokerage fee, gift, or any other consideration, contingent upon or resulting from 
the award, or formation of this agreement. For breach or violation of this warranty, the City 
shall have the right to annul this agreement without liability, or at its discretion; to deduct from 
the agreement price or consideration, or otherwise recover the fuil amount of such fee, 
commission, percentage, brokerage fee, gift, or contingent fee. 

--- - - ---T---C :--- -------------I-- - -- - * - - . -  --- " . - -A _ --- -- - - 

Add the following to Section 10.0, Miscellaneous Provisions: 
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Section 10.10, Patent Rights. This agreement includes herein by reference applicable 
patent rights provisions described in 41 CFR 1-9.1 regarding rights to inventions. 

Add the following to Section 10.0, Misceilaneous Provisions: 

Section 10.1 1, Endorsement. The responsible consultant/engineer shall sign all plans, 
specifications, estimates (PS&E) and engineering data furnished by himher, and where 
appropriate, indicate hisfher California registration number. 

Add the Following to Section 10.0, Misceflaneous Provisions: 

Section 10.12, Disadvantaged Business Enterprise (DBE) Requirements. The City 
has established a DBE goal for this Agreement of % .  

1 TERMS USED IN THIS SECTION 

1. The tern "Disadvantaged Business Enterprise" or "DBEn means a for-profit small 
business concern owned and controlled by a socially and economically dkadvantaged 
person(s) as defined in Title 49, Part 26.5, Code of Federal Regulations (CFR). 

2. The term "Agreement" also means "Contract." 

3. Agency also means the local entity entering into this contract with the Contractor or 
Consultant. 

4. The term "Small Businessn or "SB" is as defined in 49 CFR 26.65. 

2. AUTHORITY AND RESPONSIBILITY 

A. DBEs and other small businesses are strongly encouraged to participate in the 
performance of Agreements financed in whole or in part with federal funds (See 49 
CFR 26, "Participation by Disadvantaged Business Enterprises in Department of 
Transportation Financial Assistance Programsn). The Cont~actor should ensure that 
DBEs and other small b 

-. .  - 7  Tdm-fiGe*-- -- 
ate in the 

- - izfiEa a- & 
necessary and reasonable steps for this assurance. The proposer shalt not 
discriminate on the basis of race, color, national origin, or sex in the award and 
performance of subcontracts. 

B. Proposers are encouraged to use services offered by financial institutions owned and 
controlled by DBEs. 

3. SpllBMISSION OF DBE INFORMATION 

If there is a DBE goat on the contract, a "Local Agency Consultant DBE Commitment" 
(Exhibit 10-01) form shall be included in the Request for Proposal. After the contract is 
awarded form "Local Agency Consultant DBE Commitment" (Exhibit 10-02) form shall be 
included in the contract documents. In order for a proposer to be considered responsible 
and responsive, the proposer must make good faith efforts to meet the goal established for 
the contract. If the goal is not met, the proposer must document adequate good faith 

- - - &hdsz JBott-DEE pxtidpabn wilt kawxhW--&4-&I--DE .. - - -  

participation shall be coflected and reported. 
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The purpose of the form is to collect data required under 49 CFR 26. This form collects all 
DBE participation. Even if no DBE participation will be reported, the successful proposer 
must execute and return the form. 

4. DBE PARTICIPATION GENERAL INFORMATION 

It is the proposer's responsibility to be fully informed regarding the requirements of 49 CFR, 
Part 26, and the Department's DBE program developed pursuant to the regulations. 
Particular attention is directed to the following: 

A. A DBE must be a small business firm defined pursuant to 13 CFR 121 and be certified 
through the California Unified Certification Program (CUCP). 

£3. A certified DBE may participate as a prime contractor, subcontractor, joint venture 
partner, as a vendor of material or supplies, or as a trucking company. 

C. A DBE proposer not proposing as a joint venture with a non-DBE, will be required to 
document one or a combination of the following: 

1. The proposer is a DBE and will meet the goal by performing work with its own 
forces. 

2. The proposer will meet the goal through work performed by DBE subcontractors, 
suppliers or trucking companies. 

3. The proposer, prior to proposing, made adequate good faith efforts to meet the goal. 

D. A DBE joint venture partner must be responsible for specific contract items of work or 
clearly defined portions thereof. Responsibility means actually performing, managing, 
and supervising the work with its own forces. The DBE joint venture partner must share 
in the capital contribution, control, management, risks and profits of the joint venture 
commensurate w*th its ownership interest. 

- - - - - - - - - -  -" - - - - -  A 

- E. A DMZ pdbm a ca'im=me~cTA& usHut fun- pu-EUa iit to 4!TGFFCZ6.%- iKaf Ts, - 

a DBE firm must be responsible for the execution of a distinct element of the work and 
must carry out its responsibility by actually performing, managing and supervising the 
work. 

F. The proposer shalt list only one subcontractor for each portion of work as defined in 
their proposal and ali DBE subcontractors should be listed in the bidlcost proposal list 
of subcontractors. 

G. A prime contractor who is a certified DBE is eligible to claim all of the work in the 
Agreement toward the DBE participation except that portion of the work to be 
performed by non-DBE subcontractors. 

5. RESOURCES 

A. The CUCP database indudes the certified DBEs from all certifying agencies irr.-ff@--lr i-6- m8.v'zg-f.Z.f@Z35=&-mf@fif= ~fi&""-Z~~-~*~- on fh 
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database, please contact the Caltrans Office of Certification toll free number 1-866- 
81 0-6346 for assistance. 

8. Access the CUCP database from the Department of Transportation, Civil Rights, 
Business Enterprise Program web site at: http://www.dot.ca.gov/hq/bep/. 

Click on the link in the left menu titled Disadvantaged Business Enterprise 

Clickon Search fora DBE Firmlink 

Click on Access to fhe DBE Query Form located on the first line in the center of 
the page 

Searches can be performed by one or more criteria 

Follow instructions on the screen 

C. How to Obtain a List of Certified DBEs without Internet Access: 

DBE Directory - If you do not have Internet access, Caltrans also publishes a directory 
of certified DBE firms extracted from the online database. A copy of the directory of 
certified DBEs may be ordered from the Caltrans Publications Unit at (91 6) 263-0822, 
1900 Royal Oaks Drive, Sacramento, CA 95815-3800. 

6. MATERIALS OR SUPPLIES PURCHASED FROM DBES COUNT TOWARDS THE DBE 
GOAL UNDER THE FOLLOWING CONDITIONS: 

A. If the materials or supplies are obtained from a DBE manufacturer, count 100 percent 
of the cost of the materials or supplies. A DBE manufacturer is a firm that operates or 
maintains a factory, or establishment that produces on the premises the materials, 
supplies, articles, or equipment required under the Agreement and of the general 
character descrlbed by the specifications. 

8: T t R 8  mate- or SUJ~ES purchased from a DBE @hutat dealer-+ Count @I perm1 of 
the cost of the materials or supplies. A DBE regular dealer is a firm that owns, operates 
or maintains a store, warehouse, or other establishment in which the materials, 
supplies, articles or equipment of the general character described by the specifications 
and required under the Agreement are bought, kept In stock, and regularly sold or 
leased to the public in the usual course of business. To be a DBE regular dealer, the 
firm must be an estabtished, regular business that engages, as its principal business 
and under its own name, in the purchase and sale or lease of the products in question. 
A person may be a DBE regular dealer in such bulk items as petroieum products, steel, 
cement, gravel, stone or asphalt without owning, operating or maintaining a place of 
business provided in this section. 

C. If the person both owns and operates distribution equipment for the products, any 
supplementing of regular dealers' own distribution equipment shall be, by a long-term 
lease agreement and not an ad hoc or Agreement-by-Agreement basis. Packagers, 
brokers, manufacturers' representatives, or other persons who arrange or expedite 

- * 

~ W S ^ i : t T O i i s  3% fi&DETFe-@ilar d-eafers ~ ~ ~ i e - ~ ~ ~ n g  of fhEZi i3~f i .  
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D. Materials or supplies purchased from a DBE, which is neither a manufacturer nor a 
regular dealer, wiH be limited to the entire amount of fees or commissions charged for 
assistance in the procurement of the materials and supplies, or fees or transportation 
charges for the delivery of materials or supplies required on the job site, provided the 
fees are reasonable and not excessive as compared with fees charged for similar 
services. 

7. FOR DBE TRUCKING COMPANIES: CREDIT FOR DBES WILL COUNT TOWARDS THE 
DBE GOAL UNDER THE FOLLOWING CONDITIONS: 

A. The DBE must be responsible for the management and supervision of the entire 
trucking operation for which it is responsible on a particular Agreement, and there 
cannot be a contrived arrangement for the purpose of meeting the DBE goal. 

B. The DBE must itself own and operate at least one fully licensed, insured, and 
operational truck used on the Agreement. 

C. The DBE receives credit for the total value of the transportation services it provides on 
the Agreement using trucks it owns, insures, and operates using drivers it employs. 

D. The DBE may lease trucks from another DBE firm including an owner-operator who is 
certified as a DBE. A DBE who leases trucks from another DBE receives credit for the 
total value of the transportation services the lessee DBE provides on the Agreement. 

E. The DBE may also tease trucks from a non-DBE firm, including an owner-operator. A 
DBE who leases trucks from a non-DBE is entitled to credit only for the fee or 
commission it receives as a result of the lease arrangement A DBE does not receive 
credit for the total value of the transportation services provided by the lessee, since 
these services are not provided by the DBE. 

F. For the purposes of this Section D, a lease must indicate that the DBE has exclusive 
u s e - m s k e t  wvw- tke 'w .  This does t w t - ~ f r r n w ~  f.+r bm.g.k- *- ur~ng the term oTlhe lease wXh the consent offhe DBE, as long i s  the 
lease gives the DBE absolute priority for use of the leased truck. Leased trucks must 
display the name and identification number of the DBE. 

END OF EXHIBIT "B" 
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