CITY COUNCIL STAFF REPORT

DATE: April 16, 2014 PUBLIC HEARING

SUBJECT: CONDUCT A PUBLIC HEARING UNDER SECTION 53083 OF THE
CALIFONRIA GOVERNMENT CODE TO APPROVE TWO HOTEL
OPERATIONS COVENANT AGREEMENTS BETWEEN THE CITY OF
PALM SPRINGS AND WALTER FAMILY PARTNERSHIP (HILTON PALM
SPRINGS), AND TWO BLACK FLATCOATS, INC. (SPARROWS HOTEL)
PURSUANT TO THE CITY'S HOTEL OPERATIONS INCENTIVE

PROGRAM.
FROM: David H. Ready, City Manager
BY: Community & Economic Development

SUMMARY

As a condition of receiving the benefits of the City's Hotel Operations Incentive Program,
an operator is required to execute and record an Operations Covenant on the property to
ensure that the hotel will be operated and maintained continuously as a hotel consistent
with the Hotels Operations Incentive Program.  This action is to approve two such
agreements.

RECOMMENDATION:

1) Open the public hearing and receive public testimony

2) Approve a Hotel Operations Covenant Agreement with Walter Family Partnership
(Hilton Palm Springs) located at 400 East Tahquitz Canyon Way;

3) Approve a Hotel Operations Covenant Agreement with Two Black Flatcoats, Inc.
(Sparrows Hotel) located at 1330 East Palm Canyon Drive; and

4) Authorize the City Manager to execute all necessary documents.

STAFF ANALYSIS:

The City Council adopted Chapter 5.26 of the Palm Springs Municipal Code in December
2007 (amended on May 15, 2013) to provide a Hotel Operations Incentive Program
(“Program”) for the operation and maintenance of Hotel facilities that enhance the tourist
and travel experience for visitors to the City, maximize the use of the City's Convention
Center, provide atfractive and desirable visitor serving facilities and experiences, and
assist the City in achieving its tourism goals.
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Walter Family Partnership (Hilton Palm Springs), has applied for the Program and has
provided satisfactory documentation certifying its recent renovation project as a qualified
renovation under the Program. The Hilton Palm Springs is located at 400 East Tahquitz
Canyon Way and consists of two hundred fifty eight (258) total hotel rooms.

Two Black Flatcoats, Inc. (Sparrows Hotel), has applied for the Program and has provided
satisfactory documentation certifying its recent renovation project as a qualified
renovation under the Program. The Sparrows Hotel is located at 1330 East Palm Canyon
Drive and consists of twenty (20) total hotel rooms.

Consistent with the provisions of the Program, the two Operators now agree to place
restrictions upon the use and operation of the hotels, in crder to ensure that the Project
shall be operated and maintained continuously as a hotel available for short-term rentals.

The two hotels have also agreed in the Covenants to participate in the Palm Springs
Convention Center's Committable Rooms Program and provide City with designated
room nights per month for official City use. City will share a percentage of Transient
Occupancy Tax Increment (TOT) with Owner pursuant to the Program guidelines.

Changes in State Law

in October, 2013, Section 53083 was added to the California Government Code. Section
53083 states that before granting an economic development subsidy, each local agency
shall provide public notice and conduct a hearing regarding the economic development
subsidy. "Economic development subsidy” under Section 53083 means any expenditure
of public funds or loss of revenue to a local agency in the amount of one hundred
thousand dollars ($100,000) or more, for the purpose of stimulating economic
development within the jurisdiction of a local agency, including, but not limited to. bonds,
grants, loans, loan guarantees, enterprise zone or empowerment zone incentives, fee
waivers, land price subsidies, matching funds, tax abatements, tax exemptions, and tax
credits.

Each local agency shall, before approving any economic development subsidy within its
jurisdiction, provide all of the following information in written form available to the public,
and through its Internet Web site, if applicable.

For the Walter Family Partnership (Hilton Palm Springs), the information is as follows:

1. The business entity that is the beneficiary of the economic development subsidy:
Walter Family Partnership, 400 East Tahquitz Canyon Way, Palm Springs, CA
92262

2. The start and end dates and schedule, if applicable, for the economic development
subsidy: The Operations Covenant starts on May 1, 2013 and ends April 30, 2023.
The “start date” of the Operations Covenant is the date at which the renovation
project is deemed fully completed and the calculation of the TOT increment
commences. 02
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3. A description of the economic development subsidy, including the estimated total

amount of the expenditure of public funds by, or of revenue lost to, the local agency
as a result of the economic development subsidy. The subsidy is the rebate of 50%
share of Transient Occupancy Tax (TOT) increment collected annually calculated as
follows: after the start date (5/1/13), the subsidy is based on TOT collections for the
year, subtracted from the established base; 50% of any increment is payable to the
Walter Family Partnership for a period of ten (10) years.

A statement of the public purposes for the economic development subsidy. The City
has confirmed that the Walter Family Partnership operation and maintenance of the
Hotel facilities improvements enhances the tourist and travel experience for visitors
by providing an attractive and desirable facilities and assists the City in achieving its
tourism goals.

Projected tax revenue to the local agency as a result of the economic development
subsidy. The City keeps its “base” TOT, the average of the prior three years’ annual
TOT collected: Even with a portion of the increment being shared with the applicant,
the City still projects an average of $105,000 net annual increase in TOT revenue
over the ten year period.

Estimated number of jobs created by the economic development subsidy, broken
down by full-time, part-time, and temporary positions. The Hotel increased
employment by six (6) full time positions.

For the Two Black Flatcoats, Inc. (Sparrows Hotel), the information is as follows:

1.

The business entity that is the beneficiary of the economic development subsidy:
Two Black Flatcoats, Inc. (Sparrows Hotel), 1330 East Palm Canyon Drive, Palm
Springs, CA 92262 '

The start and end dates and schedule, if applicable, for the economic development
subsidy: The Operations Covenant starts on October 1, 2013 and ends September
30, 2023. The “start date” of the Operations Covenant is the date at which the
renovation project is deemed fully completed and the calculation of the TOT
increment commences.

A description of the economic development subsidy, including the estimated total
amount of the expenditure of public funds by, or of revenue lost to, the local agency
as a result of the economic development subsidy. The subsidy is the rebate of 50%
share of Transient Occupancy Tax (TOT) increment collected annually calculated as
follows: after the start date (10/1/13), the subsidy is based on TOT collections for the
year, subtracted from the established base; 50% of any increment is payable to Two
Black Flatcoats, Inc. for a ten (10) year pericd.

A statement of the public purposes for the economic development subsidy. The City
has confirmed that the Two Black Flatcoats, Inc. operation and maintenance of the
Hotel facilities improvements enhances the tourist and travel experience for visitors
by providing an attractive and desirable facilities and assists the City in achieving its
tourism goals.
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5. Projected tax revenue to the local agency as a result of the economic development
subsidy. Since the previous hotel operation at the site was largely defunct, the City
expects that the hotel wilt produce an annual average of $32,000 net increase in
TOT revenue over the ten (10) year period.

6. Estimated number of jobs created by the economic development subsidy, broken
down by full-time, part-time, and temporary positions. The Hotel increased
employment by 6 full time positions and 3 part time positions.

FISCAL IMPACT:

The Hilton Palm Springs and the Sparrows Hotel each will be paid an amount equal to 50%
of transient occupancy tax increment over the annual base amount for a ten year period.
The City continues to receive the base TOT, plus 50% of new TOT increment over that
period.

John Rayghondl, Director Cathy Van Aorn, Administrator
CompAuni Economic Development Community & Economic Development
Y\_—;&:/

David H. Ready, City

Attachments:

Hotel Operations Covenant Agreements (2)
Walter Family Partnership (Hilton Palm Springs)
Two Black Flatcoats, Inc. (Sparrows Hotel)
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FREE RECORDING REQUESTED BY
AND WHEN RECORDED MAIL TO:

THE CITY OF PALM SPRINGS
3200 E. Tahquitz Canyon Way
Palm Springs, CA 92262
Attention: City Clerk

(Space Above This Line for Recorders Office Use Only)

OPERATIONS COVENANT

THIS OPERATIONS COVENANT AND DECLARATION OF COVENANTS AND
RESTRICTIONS ("Agreement") is made and entered into this 1st day of May, 2013, by and
between the CITY OF PALM SPRINGS, a municipal corporation and charter city ("City"), and
Walter Family Partnership a California Limited Partnership ("Owner").

A, The City of Palm Springs adopted Chapter 5.26 of its Municipal Code in
December, 2007 to provide a Hotel Operations Incentive Program ("Program”) for the operation
and maintenance of Hotel facilities that enhance the tourist and travel experience for visitors to
the City, maximize the use of the City's Convention Center, provide attractive and desirable
visitor serving facilities and experiences, and assist the City in achieving its tourism goals.

B. Owner has applied for the Program and has provided satisfactory documentation
certifying its recent renovation project as a qualified renovation program under the Program.
Hilton Palm Springs ("Owner's Hotel" or "Project"), generally located at 400 East Tahquitz
Canyon Way, Palm Springs, California, consists of two hundred fifty eight (258) total hotel
rooms on that certain real property located in the City of Palm Springs, County of Riverside,
State of California, more particularly described in Exhibit "A" attached hereto and incorporated
herein by reference (the "Site").

C. City and Owner now desire to place restrictions upon the use and operation of the
Project, in order to ensure that the Project shall be operated continuously as a hotel available for
short-term rental for the term of this Agreement.

D. City and Owner also agree that in return for participation in the Program, Owner
shall agree to operate the Project as a hotel; participate in the Palm Springs Convention Center's
Committable Rooms Program; and provide City with a minimum of six (6) room-nights per
month for official City use; and, City agrees to share a percentage of Transient Occupancy Tax
Increment with Owner pursuant to the Program guidelines.

E. The City finds that the approval of this Covenant is Categorically Exempt from
CEQA under Section 15301 of the California Administrative Code as the Hotel Operations
Incentive Program applicable to Owner's Hotel applies to the operation, repair, maintenance, or

915229.03/0C OPERATIONS COVENANT
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minor alteration of existing structures, facilities, mechanical equipment involving no material
expansion of use beyond that previously existing.

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of
which are hereby acknowledged, the Participant hereby conveys to the Agency the Operating
Covenants described herein and Agency hereby agrees to provide Participant with funds as
provided under the Program and as set forth hereinafter.

ARTICLE 1

STATEMENT OF OPERATING COVENANTS

1.1.  OPERATION AND USE COVENANT. Owner covenants to operate, maintain,
and use the Owner's Hotel in accordance with this Agreement. All uses conducted on the Site,
including, without limitation, all activities undertaken by the Owner pursuant to this Agreement
shall conform to requirements of this Agreement and Palm Springs Municipal Code.

1.2, HOTEL USE. The Owner hereby agrees that the Project is to be owned,
managed, and operated as a hotel in a first-class manner, and the Project's participation in the
Program shall continue in accordance with the terms of the Program, for a term equal to ten (10)
years, commencing upon the date Owner first receives from the City the Owner's share of
transient occupancy tax revenues pursuant to the Program unless and until Owner's participation
in the Program is terminated prior thereto in accordance with this Agreement (the "Term").

1. Housing Uses Prohibited. None of the rooms in the Project will at any
time be utilized as a non-transient residential property including dormitory, fraternity or
sorority house, rooming house, nursing home, hospital, sanitarium, or trailer court or park
without the City's prior consent which consent may be given or withheld in its sole and
absolute discretion.

2. Conversion of Project. No part of the Project will at any time be owned
by a cooperative housing corporation, nor shall the Owner take any steps in connection
with the conversion to such ownership or uses to condominiums, or to any other form of
ownership, without the prior written approval of the City Council which approval may be
given or withheld in its sole and absolute discretion.

ARTICLE 2

WARRANTIES AND COVENANTS

2.1.  WARRANTIES AND COVENANTS. For the Term of this Agreement, the
Owner hereby represents, covenants, warrants and agrees as follows:

1. Owner has completed the City's application for the Hotel Operations
Incentive Program. The City has determined the Transient Occupancy Tax Base to be
used to calculate the Transient Occupancy Tax Increment shall be $1,015,713.05, and the
Owner accepts such Transient Occupancy Tax Base.

915229.03/0C OPERATIONS COVENANT
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2. Owner hereby agrees to subscribe to the Palm Springs Convention
Center's Committable Rooms Program or any similar successor program as identified by
the City Manager without being obligated to incur any additional costs or expenses.

3. Upon City's prior request, Owner shall provide the City at no cost six (6)
rooms for one (1) night (or 3 room for 2 nights) other than Friday or Saturday nights each
month for use for City purposes as approved or designated by the City Manager, provided
that such use by the City shall be subject to the rooms being available at the time of the
City's request. Such accommodations shall include all services and amenities for which
the Owner would normally collect transient occupancy taxes but will not include services
and amenities that are optional to the transient and for which the transient is not required
to pay a transient occupancy taxes. City shall be responsible for any transient occupancy
taxes for any occupancy provided to City under the provisions of this paragraph.
Notwithstanding anything in this Agreement to the contrary, if the City does not use
rooms during any month, then its right to use rooms with respect to that month shall
expire at the end of that month and shall not accrue; provided, however, if the City was
unable to use rooms solely because Owner's Hotel had no rooms available when the City
requested a room in accordance with this Section 2.1.3, then, the City's right to use rooms
shall not expire and may be used by the City in a subsequent month.

ARTICLE 3
MAINTENANCE
3.1. MAINTENANCE.
1. Maintenance Obligation. Owner, for itself and its successors and assigns,

hereby covenants and agrees to maintain and repair or cause to be maintained and
repaired the Site and all related on-site improvements and landscaping thereon, including,
without limitation, buildings, parking areas, lighting, signs and walls in a first class
condition and repair, frec of rubbish, debris and other hazards to persons using the same,
and in accordance with all applicable laws, rules, ordinances and regulations of all
federal, state, and local bodies and agencies having jurisdiction, at Owner's sole cost and
expense. Such maintenance and repair shall include, but not be limited to, the following:
(i) sweeping and trash removal; (ii) the care and replacement of all shrubbery, plantings,
and other landscaping in a healthy condition; and (iii) the repair, replacement and
restriping of asphalt or concrete paving using the same type of material originally
installed, to the end that such paving at all times be kept in a level and smooth condition.
In addition, Owner shall be required to maintain the Property in such a manner as to
avoid the reasonable determination of a duly authorized official of the City that a public
nuisance has been created by the absence of adequate maintenance such as to be
detrimental to the public health, safety or general welfare or that such a condition of
deterioration or disrepair causes appreciable harm or is materially detrimental to property
or improvements within one thousand (1,000) feet of such portion of the Site.

2. Parking and Driveways. The driveways and traffic aisles on the Site shall
be kept clear and unobstructed at all times. 07
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3. Right of Entry. In the event Owner fails to maintain the Site in the above-
mentioned condition, and satisfactory progress is not made in correcting the condition
within thirty (30) days from the date of written notice from City (such notice shall
reasonably identify the required maintenance), City may, at City's option, and without
further notice to Owner, declare the unperformed maintenance to constitute a public
nuisance. Thereafter, either City or its employees, contractors, or agents, may cure
Owner's default by entering upon the Site and performing the necessary landscaping
and/or maintenance in accordance with Section 3.1.1 above. The City shall give Owner,
its representative, or the residential manager reasonable notice of the time and manner of
entry, and entry shall only be at such times and in such manner as is reasonably necessary
to carry out this Agreement. Owner shall pay such costs as are reasonably incurred by
City for such maintenance, including attorneys' fees and costs.

4, Lien. If any costs incurred by City under Section 3 above are not
reimbursed within thirty (30) days after Owner's receipt of City's written request for
reimbursement, the same shall be deemed delinquent, and the amount thereof shall bear
interest thereafter at a rate of the lower of ten percent (10%) per annum or the legal
maximum until paid. Any and all delinquent amounts, together with said interest, costs
and reasonable attorney's fees, shall be an obligation of Owner as well as a lien and
charge, with power of sale, upon the property interests of Owner, and the rents, issues
and profits of such property. City may bring an action at law against Owner obligated to
pay any such sums or foreclose the lien against Owner's property interests. Any such lien
may be enforced by sale by the City following recordation of a Notice of Default of Sale
given in the manner and time required by law as in the case of a deed of trust; such sale to
be conducted in accordance with the provisions of Section 2924, ¢t seq., of the California
Civil Code, applicable to the exercise of powers of sale in mortgages and deeds of trust,
or in any other manner permitted by law.

Any monetary lien provided for herein shall be subordinate to any bona fide
mortgage or deed of trust covering an ownership interest or leasehold or subieasehold
estate in and to any Site approved by City pursuant to the Agreement, and any purchaser
at any foreclosure or trustee's sale (as well as any deed or assignment in lieu of
foreclosure or trustee's sale) under any such mortgage or deed of trust shall take title free
from any such monetary lien, but otherwise subject to the provisions hereof; provided
that, after the foreclosure of any such mortgage and/or deed of trust, all other assessments
provided for herein to the extent they relate to the expenses incurred subsequent to such
foreclosure, assessed hereunder to the purchaser at the foreclosure sale, as owner of the
subject Site after the date of such foreclosure sale, shall become a lien upon such Site
upon recordation of a Notice of Assessment or Notice of Claim of Lien as herein
provided.
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ARTICLE 4

COMPLIANCE WITH LAWS

4.1. COMPLIANCE WITH LAWS. Owner shall comply with all ordinances,
regulations and standards of the City and City applicable to the Site. Owner shall comply with
all rules and regulations of any assessment district of the City with jurisdiction over the Site.

ARTICLE 5
NONDISCRIMINATION

5.1.  NONDISCRIMINATION. There shall be no discrimination against or
segregation of any person, or group of persons, on account of race, color, creed, religion, gender,
sexual orientation, marital status, national origin or ancestry in the sale, lease, sublease, transfer,
use, occupancy, tenure or enjoyment of the Site, or any part thereof, nor shall Owner, or any
person claiming under or through it, establish or permit any such practice or practices of
discrimination or segregation with reference to the selection, location, number, use or occupancy
of guests or vendees of the Site, or any part thereof.

ARTICLE 6

COVENANTS TO RUN WITH THE LAND

6.1. COVENANTS TO RUN WITH THE LAND. Owner hereby subjects the Site to
the covenants, reservations, and restrictions set forth in this Agreement. City and Owner hereby
declare their express intent that all such covenants, reservations, and restrictions shall be deemed
covenants running with the land and shall pass to and be binding upon the Owner's successors in
title to the Site; provided, however, that on the termination of this Agreement said covenants,
reservations and restrictions shall expire. All covenants without regard to technical classification
or designation shall be binding for the benefit of the City, and such covenants shall run in favor
of the City for the entire term of this Agreement, without regard to whether the City is or remains
an owner of any land or interest therein to which such covenants relate. Each and every contract,
deed or other instrument hereafter executed covering or conveying the Site or any portion thereof
shall conclusively be held to have been executed, delivered and accepted subject to such
covenants, reservations, and restrictions, regardless of whether such covenants, reservations, and
restrictions are set forth in such contract, deed or other instrument.

City and Owner hereby declare their understanding and intent that the burden of the
covenants set forth herein touch and concern the land in that Owner's legal interest in the Site is
rendered less valuable thereby. City and Owner hereby further declare their understanding and
intent that the benefit of such covenants touch and concern the land by enhancing and increasing
the enjoyment and use of the Project by the intended beneficiaries of such covenants,
reservations, and restrictions, and by furthering the public purposes for which the City was
formed.

915229.03/0C OPERATIONS COVENANT
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Owner, in exchange for the City entering into the Agreement, hereby agrees to hold, sell,
and convey the Site subject to the terms of this Agreement. Owner also grants to the City the
right and power to enforce the terms of this Agreement against the Owner and all persons having
any right, title or interest in the Site or any part thereof while such party owns the Site. No party
shall have any liability or obligation in connection with any breach occurring while such party is
not the owner of the Site.

Within fifteen (15) business days after request of Owner, City shall execute and provide
to Owner an estoppel certificate, in the form approved by the City Attorney of the City,
confirming whether or not Owner is in breach of any obligations under this Agreement and
identifying any required cure.

ARTICLE 7

INDEMNIFICATION

7.1.  INDEMNIFICATION. Owner agrees for itself and its successors and assigns to
indemnify, defend, and hold harmless City and its respective officers, members, officials,
employees, agents, volunteers, and representatives from and against any loss, liability, claim, or
judgment relating in any manner to the Project excepting only any such loss, liability, claim, or
judgment arising out of the intentional wrongdoing or gross negligence of or its respective
officers, officials, employees, members, agents, volunteers, or representatives. Owner, while in
possession of the Site, and each successor or assign of Owner while in possession of the Site,
shail remain fully obligated for the payment of property taxes and assessments in connection
with the Site. The foregoing indemnification, defense, and hold harmless agreement shall only
be applicable to and binding upon the party then owning the Site or applicable portion thereof.

7.2, ATTORNEYS' FEES. Inthe event that a party to this Agreement brings an action
against the other party hereto by reason of the breach of any condition, covenant, representation
or warranty in this Agreement, or otherwise arising out of this Agreement, the prevailing party in
such action shall be entitled to recover from the other reasonable expert witness fees, and its
reasonable attorney's fees and costs. Attorney's fees shall include attorney's fees on any appeal,
and in addition a party entitled to attorney's fees shall be entitled to all other reasonable costs for
investigating such action, including the conducting of discovery.

7.3.  AMENDMENTS. This Agreement shall be amended only by a written
instrument executed by the parties hereto or their successors in title, and duly recorded in the real
property records of the County of Riverside.

7.4,  NOTICE. Any notice required to be given hereunder shall be made in writing and
shall be given by personal delivery, certified or registered mail, postage prepaid, return receipt
requested, at the addresses specified below, or at such other addresses as may be specified in
writing by the parties hereto:

915229.03/0C OPERATIONS COVENANT
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City: City of Palm Springs
3200 E. Tahquitz Canyon Way
Palm Springs, CA 92262
Attn: City Manager

Copy to: Woodruff, Spradiin & Smart, LLP
555 Anton Boulevard, Suite 1200
Costa Mesa, CA 920626
Attn: Douglas C. Holland, Esq.

Owner: Walter Family Partnership
400 E Tahquitz Canyon Way
Palm Springs, CA 92262

The notice shall be deemed given three (3) business days after the date of mailing, or, if
personally delivered, when received.

7.5.  SEVERABILITY/WAIVER/INTEGRATION

1. Severability. [f any provision of this Agreement or portion thereof, or the
application to any person or circumstances, shall to any extent be held invalid,
inoperative, or unenforceable, the remainder of the provisions, or the application of such
provision or portion thereof to any other persons or circumstances, shall not be affected
thereby; provided, that if any material terms or provisions of these Operating Covenants
are rendered invalid, void and/or unenforceable, or due to changes in the law such terms
or provisions would materially alter the terms of the transactions contemplated herein, the
parties agree to meet and negotiate in good faith to attempt to reform these Operating
Covenants to accomplish the intent of the parties.

2. Waiver. A waiver by either party of the performance of any covenant or
condition herein shall not invalidate this Agreement nor shall it be considered a waiver of
any other covenants or conditions, nor shall the delay or forbearance by either party in
exercising any remedy or right be considered a waiver of, or an estoppel against, the later
exercise of such remedy or right.

3. Integration. This Agreement contains the entire Agreement between the
parties and neither party relies on any warranty or representation not contained in this
Agreement.

4. Third Parties. No third party beneficiaries are intended, and the only

parties who are entitled to enforce the provisions of these Operating Covenants are the
Agency, City, Mortgagees, Participant and their respective successors and assigns.
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7.6. GOVERNING LAW. This Agreement shall be governed by the laws of the State
of California.

7.7. COUNTERPARTS. This Agreement may be executed in any number of
counterparts, each of which shall constitute one original and all of which shall be one and the
same instrument.

7.8. TERMINATION. The City may terminate this Covenant by providing written
notice to Owner that Owner has failed to comply with its obligations under Articles 1,2, 3,4 or
5 of this Agreement but only after the City has provided Owner with (a) written notice of default
and (b) thirty (30) days to cure such default. Owner may elect to terminate its participation in the
Program and this Covenant by providing written notice to the City if the City fails to deliver to
Owner any amounts owed to Owner pursuant to the Program within thirty (30) days after
Owner's written request for payment. In the event of any termination of this Covenant, Owner (or
its successor, as applicable) shall not be obligated to return any amounts previously paid to it by
the City pursuant to the Program.

[END -- SIGNATURES ON NEXT PAGE]
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IN WITNESS WHEREOQF, the City and Owner have executed this Operations Covenant
by duly authorized representatives on the date first written hereinabove.,

" CIT’Y’"

THE CITY OF PALM SPRINGS,
a municipal corporation and charter city

By:
City Manager
ATTEST:
City Clerk
APPROVED AS TO FORM:
WOODRUFF, SPRADLIN & SMART
By:
Douglas C. Holland, Esq.
City Attorney
"OWNER"
By:
Name:
Title:
By:
Name:
Title:
[END OF SIGNATURES]}
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ACKNOWLEDGMENT

State of California )
County of )
On , before me,

{(insert name of notary)
Notary Public, personally appeared
who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are
subscribed to the within instrument and acknowledged to me that he/she/they executed the same
in his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument
the person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that
the foregoing paragraph is true and correct.

WITNESS my hand and official seal.

Signature (Seal)
ACKNOWLEDGMENT
State of California )
County of )
On , before me,

(insert name of notary)
Notary Public, personally appeared
who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are
subscribed to the within instrument and acknowledged to me that he/she/they executed the same
in his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument
the person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that
the foregoing paragraph is true and correct.

WITNESS my hand and official seal.

Signature (Seal)
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EXHIBIT "A"

LEGAL DESCRIPTION OF SITE

That certain real property located in the City of Palm Springs, County of Riverside, State
of California, more particularly described as:

SEE NEXT PAGE

EXHIBIT "A" OPERATIONS COVENANT 1 5 :
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Branch :1RV User :AD02 Comment: Station Id :QY6F

USSPy T S — . e e e e -

EXHIBIT “A"

: A LEMEHOLD ISTATE CREATED BY THAY CERYAIN BUSINESS LEASE PSL-182 EXECUTED BY

i JOHR JOBEFH PATENCIO S84-15, JOSEPH PATRICK PATENCIO §64=17, NiD PRISCILLA

| FATENCIO 584-1F, LESSON AND JOSEPH D. SHANE AND NICHAEL GREENE, LESSRE, TOR A |
TERM OF §5 YRARS UPON THE TERMS, COMDITIONS AND COVENANTS THEREIN CONTAINED, AS
DISCLOSED HY AN ASSIGNMENT OF NUSINESS LEASE RECORDED MARCH 4, 1977 AS
IMSTRUMENT %0. 35945 OF CPFICIAL RECORDE, AND AMENDED BY INSTRUMRNT REGORDED

i DECEMBER 18, 1967 A§ INSTAUMENT NO. 356753, OFFICIAL RECORDS, IM AN TO THE

! FOLLOWING DESCAISED PARCEIL OF LAND:1

PARCEL At

FARCEL 1 OF PARCEL NAF NO, 18314, O FILE X4 BOOK 86 OF PARCEL MAPS, PAGE 104
THERBOF, RECOADS OF RIVERSINE COUNTY, STATE OF CALYFORNIA, LOCATED IN THE CITY
O¥ PALM SPRIMS3 AHD DESCRIHED AS FOLLOWS:

BEGINNING AT THX NOST WESTRRLY CORNER OF EAID PARCHEL 1, SAID CORMER NONUKENTED
BY A NAIL L4146 TAG SET IN CONCRETE SIDEWALK)

THEHCE ALONG 1HE WESYRERLY, SOUTHERLY, EASTRRLY ARD NORTHENLY LINES OF SAID
PARCEL 1 THE FOLLOWING RIGHT {8) COURSES:

B8OUTH 00* 04' 11" EAST, A DISTANCE OF 517.84 FEET;

ALORG A 20.00 FOOT RADYUS CURVE, CONTAVE NORTHEASTERLY, THROUGH AN ANGLE OF 20°
18- 06°, N LEKQTE OF 31.52 FBET]

HORTH B9* 37 53* EAST, A DYXATANCE OF 485.15 FERTy

ALONG A 10.00 FOOT RADIUS CURVE, CONCAVE RORTHWESTERLY, THROUGH AN ANGLE OF 89°
41* 10*, A LENGTH OF 31.J1 FEET;

NORTH 00" 03* 17" NEST, A DISTANCE OF 571.76¢ FEET;

ALONG A 20,00 JOOT RADIUS CURVE, CONCAYE EOUTHWESTEFRLY, THROUGH AN ANGLE OF 69*
41* 40", X LENGTH OF 21.3) FEXT;

NORTH BY* 44 57* WEST, A DISTANCE OF 498.26 PEET;

. ALONG A 20.00 FOOT RADIUS CURVE, CONCAVE SOUTHRASTERLY THROUQH AN ANGLE OF 90°
' 197 04=, A LENOTH OF 31.33 FEET, TO THE FOINT OF BEGINNING.

FEE TIYLE, IN AMD Y0 THE FOLLOWING DESCRIBED PARCEL OGF LAND
PARCEL B1
PARCEL 2 OF PARCIL KAP WO. 15314, ON FILE IN BOOK BE OF FARCEL MAPS, PAGE 100

THERROF, RECORDS OF RIVERSIDE COUMNTY, BTATE OF CALIPORMIA, LOCATED IN THE CITY
OF PALN SPRINGE MND DESCRIBED AR FOLLOWE:

: RERCINNING AT THE WORTHEASY CORNER OF MAYD PARCEL 2, BAID CORNER BEING MOUNENYED
BY A 3 4% INON PIFE WITH L4146 PLASTIC FLUG, SET FLUSH WITH OROUFN;

THENCE ALONG THE HORTHEARLY, WESTRRLY, SOUTHERLY AND EASTERLY LINEA OF SAID

-
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1
PARCEL 2 TAE FOLLOWING FIVE (3] COURSES:

NORTH 89* 45 D4 WRST, A DISTANCE OF 229.20 FERT}
scuTit 00" 04° 20" RAST, A DISTANCE oF 139.91 FBET)
SOUTH &9* 45 00" EAS?, A DIBTANCE OF 249.11 FELT)
NORTH O0° O4° 35 WEST, A DISTANCE OF 180.0) FEET;

ALONG A ,20.00 FOOT RADIUS CURVE, CONCAVE SOUYHWESTERLY, TEROUGH AN ANGLE o as*
40* 29", A LENGTH OF J1.30 FEET, TO POINT OF BEQINNING.

A LEASEROLD EGTATE CREATED BY THAT CERTAIN DUSINESA LEASE PSL-108 EXECUTED BY
DIRECTOR, FALN BPRINGS OFFICE, BUREBAU OF INDIAN AFFAIRS FOR JUAN SEGUHDO, JR.,
ALLOTTEE P8-3), LESSOR AND JOSEPH U. SHANE ABD HICHAEL GREENE, LERGEE, UPON TRE
TERNE, COMDITIONE, AND COVRNANTS THEREIN CONTAXNED AS DXSCLOBED BY AN ASATGIDIENT
OF BUSINESS LEME, RICORDED MARCH 4, 1977 A% IRETRUMENT HO. 33944, GPFFICIAL
RECORDS, YH AND TO THE FOLLOWING DESCRIBED PARCEL OF LAND:

PARCEL C:

PARGEL 3 OF PARCEL MAP NO. 15314, O FILE IN BOOK 66 OF PARCEL KAYE, PAGE 100
THERPORP, RECORDS OF RIVERSIDE COUNTY, STATE OF CALIFORNIA, LOCATED IH THE CITY
QF PALM EPRING AND DESCRIBED A4 FOLLOWS!:

BEGINNSNI AT THE SOUTHEAST CORNER OF SBAID PARCEL 3, SAID CORNER PEIRG HONUNENTED
BY A 3/4° IRON PIPE HITH L54146 PLASTIC PLUG, SET PLUSH WITH GROUND 3

THENCE ALONG THE DASTSALY, NORTHEALY, WESTERLY AND SOUTHERLY LINES OF SAID
PARCEL ] THE YOLLOWING FIVE (5} OOUNSES:

NORTH QO* O4° I5" WEST, A DISTANCE OF 284,80 FEETs
MORTH 89* 46‘ 00" WE3T, A DISTANCE OF 249.11 FERT;
SOUTH ©O0* O4° 20" ZAST, A DISTANCE OF 104.92 FEET)
BOUTH BY* 44° 57" EAST, A DISTANCE OF 229.02 PRET)

ALONG A 20.00 FOOT RADIUS CURVE, CONCAVE FORTENESTERLY, THROUGH AN ANGLE or %o* [l

19° 34", A LEWGTH Or 3)1.53 FEEY, TO POINY OF BEGINHING. k
]
\
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FREE RECORDING REQUESTED BY
AND WHEN RECORDED MAIL TO:

THE CITY OF PALM SPRINGS
3200 E. Tahquitz Canyon Way
Palm Springs, CA 92262
Attention: City Clerk

(Space Above This Line for Recorders Office Use Only)

OPERATIONS COVENANT

THIS OPERATIONS COVENANT AND DECLARATION OF COVENANTS AND
RESTRICTIONS ("Agreement") is made and entered into this 1% day of October, 2013, by and
between the CITY OF PALM SPRINGS, a municipal corporation and charter city ("City"), and
‘Two Black Flatcoats, Inc, a California, S Corp. ("Owner").

RECITALS:

A. The City of Palm Springs adopted Chapter 5.26 of its Municipal Code in
December, 2007 to provide a Hotel Operations Incentive Program ("Program™) for the operation
and maintenance of Hotel facilities that enhance the tourist and travel experience for visitors to
the City, maximize the use of the City's Convention Center, provide attractive and desirable
visitor serving facilities and experiences, and assist the City in achieving its tourism goals.

B. Owner has applied for the Program and has provided satisfactory documentation
certifying its recent renovation project as a qualified renovation program under the Program.
Sparrows Hotel ("Owner's Hotel” or "Project"), generally located at 1330 E Palm Canyon Drive,
Palm Springs, California, consists of twenty (20) total hotel rooms on that certain real property
located in the City of Palm Springs, County of Riverside, State of California, more particularly
described in Exhibit "A" attached hereto and incorporated herein by reference (the "Site").

C. City and Owner now desire to place restrictions upon the use and operation of the
Project, in order to ensure that the Project shall be operated continuously as a hotel available for
short-term rental for the term of this Agreement.

D. City and Owner also agree that in return for participation in the Program, Owner
shall agree to operate the Project as a hotel; participate in the Palm Springs Convention Center's
Committable Rooms Program; and provide City with a minimum of two (2) room-nights per
month for official City use; and, City agrees to share a percentage of Transient Occupancy Tax
Increment with Owner pursuant to the Program guidelines.

E. The City finds that the approval of this Covenant is Categorically Exempt from
CEQA under Section 15301 of the California Administrative Code as the Hotel Operations
Incentive Program applicable to Owner's Hotel applies to the operation, repair, maintenance, or

915229.03/0C OPERATIONS COVENANT
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minor alteration of existing structures, facilities, mechanical equipment involving no material
expansion of use beyond that previously existing.

NOW, THEREFORE, for good and valuable consideration, the receipt and sufficiency of
which are hereby acknowledged, the Participant hereby conveys to the Agency the Operating
Covenants described herein and Agency hereby agrees to provide Participant with funds as
provided under the Program and as set forth hereinafter.

ARTICLE 1

STATEMENT OF OPERATING COVENANTS

1.1.  OPERATION AND USE COVENANT. Owner covenants to operate, maintain,
and use the Owner's Hotel in accordance with this Agreement. All uses conducted on the Site,
including, without limitation, all activities undertaken by the Owner pursuant to this Agreement
shall conform to requirements of this Agreement and Palm Springs Municipal Code.

1.2.  HOTEL USE. The Owner hereby agrees that the Project is to be owned,
managed, and operated as a hotel in a first-class manner, and the Project's participation in the
Program shall continue in accordance with the terms of the Program, for a term equal to ten (10)
years, commencing upon the date Owner first receives from the City the Owner's share of
transient occupancy tax revenues pursuant to the Program unless and until Owner's participation
in the Program is terminated prior thereto in accordance with this Agreement (the "Term").

L. Housing Uses Prohibited. None of the rooms in the Project will at any
time be utilized as a non-transient residential property including dormitory, fraternity or
sorority house, rooming house, nursing home, hospital, sanitarium, or trailer court or park
without the City's prior consent which consent may be given or withheld in its sole and
absolute discretion.

2. Conversion of Project. No part of the Project will at any time be owned
by a cooperative housing corporation, nor shall the Owner take any steps in connection
with the conversion to such ownership or uses to condominiums, or to any other form of
ownership, without the prior written approval of the City Council which approval may be
given or withheld in its sole and absolute discretion.

ARTICLE 2

WARRANTIES AND COVENANTS

2.1.  WARRANTIES AND COVENANTS. For the Term of this Agreement, the
Owner hereby represents, covenants, warrants and agrees as follows:

1. Owner has completed the City's application for the Hotel Operations
Incentive Program. The City has determined the Transient Occupancy Tax Base to be
used to calculate the Transient Occupancy Tax Increment shall be $18,074.83, and the
Owner accepts such Transient Occupancy Tax Base.

915229.03/0C OFPERATIONS COVENANT
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2. Owner hereby agrees to subscribe to the Palm Springs Convention
Center's Committable Rooms Program or any similar successor program as identified by
the City Manager without being obligated to incur any additional costs or expenses.

3. Upon City's prior request, Owner shall provide the City at no cost two (2)
rooms for one (1) night (or 1 room for 2 nights) other than Friday or Saturday nights each
month for use for City purposes as approved or designated by the City Manager, provided
that such use by the City shall be subject to the rooms being available at the time of the
City's request. Such accommodations shall include all services and amenities for which
the Owner would normally collect transient occupancy taxes but will not include services
and amenities that are optional to the transient and for which the transient is not required
to pay a transient occupancy taxes. City shall be responsible for any transient occupancy
taxes for any occupancy provided to City under the provisions of this paragraph.
Notwithstanding anything in this Agreement to the contrary, if the City does not use
rooms during any month, then its right to use rooms with respect to that month shall
expire at the end of that month and shall not accrue; provided, however, if the City was
unable to use rooms solely because Owner's Hotel had no rooms available when the City
requested a room in accordance with this Section 2.1.3, then, the City's right to use rooms
shall not expire and may be used by the City in a subsequent month.

ARTICLE 3
MAINTENANCE
3.1. MAINTENANCE.
1. Maintenance Obligation. Owner, for itself and its successors and assigns,

hereby covenants and agrees to maintain and repair or cause to be maintained and
repaired the Site and all related on-site improvements and landscaping thereon, including,
without limitation, buildings, parking areas, lighting, signs and walls in a first class
condition and repair, free of rubbish, debris and other hazards to persons using the same,
and in accordance with all applicable laws, rules, ordinances and regulations of all
federal, state, and local bodies and agencies having jurisdiction, at Owner's sole cost and
expense. Such maintenance and repair shall include, but not be limited to, the following:
(i) sweeping and trash removal; (ii) the care and replacement of all shrubbery, plantings,
and other landscaping in a healthy condition; and (iii) the repair, replacement and
restriping of asphalt or concrete paving using the same type of material originally
installed, to the end that such paving at all times be kept in a level and smooth condition.
In addition, Owner shall be required to maintain the Property in such a manner as to
avoid the reasonable determination of a duly authorized official of the City that a public
nuisance has been created by the absence of adequate maintenance such as to be
detrimental to the public health, safety or general welfare or that such a condition of
deterioration or disrepair causes appreciable harm or is materially detrimental to property
or improvements within one thousand (1,000) feet of such portion of the Site.

2. Parking and Driveways. The driveways and traffic aisles on the Site shall
be kept clear and unobstructed at all times.

915229.03/0C OPERATIONS COVENANT
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3. Right of Entry. In the event Owner fails to maintain the Site in the above-
mentioned condition, and satisfactory progress is not made in correcting the condition
within thirty (30) days from the date of written notice from City (such notice shall
reasonably identify the required maintenance), City may, at City's option, and without
further notice to Owner, declare the unperformed maintenance to constitute a public
nuisance. Thereafter, either City or its employees, contractors, or agents, may cure
Owner's default by entering upon the Site and performing the necessary landscaping
and/or maintenance in accordance with Section 3.1.1 above. The City shall give Owner,
its representative, or the residential manager reasonable notice of the time and manner of
entry, and entry shall only be at such times and in such manner as is reasonably necessary
to carry out this Agreement. Owner shall pay such costs as are reasonably mcurred by
City for such maintenance, including attorneys' fees and costs.

4, Lien. If any costs incurred by City under Section 3 above are not
reimbursed within thirty (30) days after Owner's receipt of City's written request for
reimbursement, the same shall be deemed delinquent, and the amount thereof shall bear
interest thereafter at a rate of the lower of ten percent (10%) per annum or the legal
maximum until paid. Any and all delinquent amounts, together with said interest, costs
and reasonable attorney's fees, shall be an obligation of Owner as well as a lien and
charge, with power of sale, upon the property interests of Owner, and the rents, issues
and profits of such property. City may bring an action at law against Owner obligated to
pay any such sums or foreclose the lien against Owner's property interests. Any such lien
may be enforced by sale by the City following recordation of a Notice of Default of Sale
given in the manner and time required by law as in the case of a deed of trust; such sale to
be conducted in accordance with the provisions of Section 2924, et seq., of the California
Civil Code, applicable to the exercise of powers of sale in mortgages and deeds of trust,
or in any other manner permitted by law.

Any monetary lien provided for herein shall be subordinate to any bona fide
mortgage or deed of trust covering an ownership interest or leasehold or subleasehold
estate in and to any Site approved by City pursuant to the Agreement, and any purchaser
at any foreclosure or trustee's sale (as well as any deed or assignment in lieu of
foreclosure or trustee's sale) under any such mortgage or deed of trust shall take title free
from any such monetary lien, but otherwise subject to the provisions hereof; provided
that, after the foreclosure of any such mortgage and/or deed of trust, all other assessments
provided for herein to the extent they relate to the expenses incurred subsequent to such
foreclosure, assessed hereunder to the purchaser at the foreclosure sale, as owner of the
subject Site after the date of such foreclosure sale, shall become a lien upen such Site
upon rccordation of a Notice of Assessment or Notice of Claim of Licn as herein
provided.

915229.03/0C QOPERATIONS COVENANT
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ARTICLE 4

COMPLIANCE WITH LAWS

4.1. COMPLIANCE WITH LAWS. Owner shall comply with all ordinances,
regulations and standards of the City and City applicable to the Site. Owner shall comply with
all rules and regulations of any assessment district of the City with jurisdiction over the Site.

ARTICLE 5

NONDISCRIMINATION

5.1.  NONDISCRIMINATION.  There shall be no discrimination against or
segregation of any person, or group of persons, on account of race, color, creed, religion, gender,
sexual orientation, marital status, national origin or ancestry in the sale, lease, sublease, transfer,
use, occupancy, tenure or enjoyment of the Site, or any part thereof, nor shall Owner, or any
person claiming under or through it, establish or permit any such practice or practices of
discrimination or segregation with reference to the selection, location, number, use or occupancy
of guests or vendees of the Site, or any part thereof.

ARTICLE 6

COVENANTS TO RUN WITH THE LAND

6.1. COVENANTS TO RUN WITH THE LAND. Owner hereby subjects the Site to
the covenants, reservations, and restrictions set forth in this Agreement. City and Owner hereby
declare their express intent that all such covenants, reservations, and restrictions shall be deemed
covenants running with the land and shall pass to and be binding upon the Owner's successors in
title to the Site; provided, however, that on the termination of this Agreement said covenants,
reservations and restrictions shall expire. All covenants without regard to technical classification
or designation shall be binding for the benefit of the City, and such covenants shall run in favor
of the City for the entire term of this Agreement, without regard to whether the City is or remains
an owner of any land or interest therein to which such covenants relate. Each and every contract,
deed or other instrument hereafier executed covering or conveying the Site or any portion thereof
shall conclusively be held to have been executed, delivered and accepted subject to such
covenants, reservations, and restrictions, regardless of whether such covenants, reservations, and
restrictions are set forth in such contract, deed or other instrument.

City and Owner hereby declare their understanding and intent that the burden of the
covenants set forth herein touch and concern the land in that Owner's legal interest in the Site is
rendered less valuable thereby. City and Owner hereby further declare their understanding and
intent that the benefit of such covenants touch and concern the land by enhancing and increasing
the enjoyment and use of the Project by the intended beneficiaries of such covenants,
reservations, and restrictions, and by furthering the public purposes for which the City was
formed.

915229.03/0C OPERATIONS COVENANT
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Owner, in exchange for the City entering into the Agreement, hereby agrees to hold, sell,
and convey the Site subject to the terms of this Agreement. Owner also grants to the City the
right and power to enforce the terms of this Agreement against the Owner and all persons having
any right, title or interest in the Site or any part thereof while such party owns the Site. No party
shall have any liability or obligation in connection with any breach occurring while such party is
not the owner of the Site.

Within fifteen (15) business days after request of Owner, City shall execute and provide
to Owner an estoppel certificate, in the form approved by the City Attorney of the City,
confirming whether or not Owner is in breach of any obligations under this Agreement and
identifying any required cure.

ARTICLE 7

INDEMNIFICATION

7.1.  INDEMNIFICATION. Owner agrees for itself and its successors and assigns to
mdemnify, defend, and hold harmless City and its respective officers, members, officials,
employees, agents, volunteers, and representatives from and against any loss, liability, claim, or
judgment relating in any manner to the Project excepting only any such loss, liability, claim, or
judgment arising out of the intentional wrongdoing or gross negligence of or its respective
officers, officials, employees, members, agents, volunteers, or representatives. Qwner, while in
possession of the Site, and each successor or assign of Owner while in possession of the Site,
shall remain fully obligated for the payment of property taxes and assessments in connection
with the Site. The foregoing indemnification, defense, and hold harmless agreement shall only
be applicable to and binding upon the party then owning the Site or applicable portion thereof.

7.2.  ATTORNEYS' FEES. In the event that a party to this Agreement brings an action
against the other party hereto by reason of the breach of any condition, covenant, representation
or warranty in this Agreement, or otherwise arising out of this Agreement, the prevailing party in
such action shall be entitled to recover from the other reasonable expert witness fees, and its
reasonable attorney's fees and costs. Attorney's fees shall include attorney's fees on any appeal,
and 1n addition a party entitled to attorney's fees shall be entitled to all other reasonable costs for
investigating such action, including the conducting of discovery.

7.3.  AMENDMENTS. This Agreement shall be amended only by a written
instrument executed by the parties hereto or their successors in title, and duly recorded in the real
property records of the County of Riverside.

7.4. NOTICE. Any notice required to be given hereunder shall be made in writing and
shall be given by personal delivery, certified or registered mail, postage prepaid, return receipt
requested, at the addresses specified below, or at such other addresses as may be specitied in
writing by the parties hereto:

915229.03/0C OPERATIONS COVENANT
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City: City of Palm Springs
3200 E. Tahquitz Canyon Way
Palm Springs, CA 92262
Attn: City Manager

Copy to: Woodruff, Spradlin & Smart, LLP
555 Anton Boulevard, Suite 1200
Costa Mesa, CA 92626
Attn: Douglas C. Holland, Esq.

Owner: Gordon Douglas and Josie Smith
Two Black Flatcoats, Inc.
1330 E. Palm Canyon Drive
Palm Springs, CA 92264

The notice shall be deemed given three (3) business days after the date of mailing, or, if
personally delivered, when received.

7.5. SEVERABILITY/WAIVER/INTEGRATION

1. Severability. If any proviston of this Agreement or portion thereof, or the
application to any person or circumstances, shall to any extent be held invalid,
inoperative, or unenforceable, the remainder of the provisions, or the application of such
provision or portion thereof to any other persons or circumstances, shall not be atfected
thereby; provided, that if any material terms or provisions of these Operating Covenants
are rendered invalid, void and/or unenforceable, or due to changes in the law such terms
or provisions would materially alter the terms of the transactions contemplated herein, the
parties agree to meet and negotiate in good faith to attempt to reform these Operating
Covenants to accomplish the intent of the parties.

2. Waiver. A waiver by either party of the performance of any covenant or
condition herein shall not invalidate this Agreement nor shall it be considered a waiver of
any other covenants or conditions, nor shall the delay or forbearance by either party in
exercising any remedy or right be considered a waiver of, or an estoppel against, the later
exercise of such remedy or right.

3. Integration. This Agreement contains the entire Agreement between the
parties and neither party relies on any warranty or representation not contained in this
Agreement.

4, Third Parties. No third party beneficiaries are intended, and the only

parties who are entitled to enforce the provisions of these Operating Covenants are the
Agency, City, Mortgagees, Participant and their respective successors and assigns.

7.6. GOVERNING LAW. This Agreement shall be governed by the laws of the State
of Califomia.

24
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7.7.  COUNTERPARTS. This Agreement may be executed in any number of
counterparts, each of which shall constitute one original and all of which shall be one and the
same instrument.

7.8.  TERMINATION. The City may terminate this Covenant by providing written
notice to Owner that Owner has failed to comply with its obligations under Articles 1, 2, 3,4 or
5 of this Agreement but only after the City has provided Owner with (a) written notice of default
and (b) thirty (30) days to cure such default. Owner may elect to terminate its participation in the
Program and this Covenant by providing written notice to the City if the City fails to deliver to
Owner any amounts owed to Owner pursuant to the Program within thirty (30) days after
Owner's written request for payment. In the event of any termination of this Covenant, Owner (or
1ts successor, as applicable) shall not be obligated to return any amounts previously paid to it by
the City pursuant to the Program.

[END -- SIGNATURES ON NEXT PAGE]
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IN WITNESS WHEREOF, the City and Owner have executed this Operations Covenant
by duly authorized representatives on the date first written hereinabove.

"CITY"

THE CITY OF PALM SPRINGS,
a municipal corporation and charter city

By:
City Manager
ATTEST:
City Clerk
APPROVED AS TO FORM:
WOODRUFF, SPRADLIN & SMART
By:
Douglas C. Holland, Esq.
City Attorney
"OWNER"
By:
Name:
Title:
By:
Name:
Title:
[END OF SIGNATURES]
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ACKNOWLEDGMENT

State of California )
County of )
On , before me, ,

(insert name of notary}
Notary Public, personally appeared
who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) 1s/are
subscribed to the within instrument and acknowledged to me that he/she/they executed the same
in his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument
the person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that
the foregoing paragraph is true and correct.

WITNESS my hand and official seal.

Signature (Seal)
ACKNOWLEDGMENT
State of California )
County of )
On , before me,

(insert name of notary)

Notary Public, personally appeared s
who proved to me on the basis of satisfactory evidence to be the person(s) whose name(s) is/are
subscribed to the within instrument and acknowledged to me that he/she/they executed the same
in his/her/their authorized capacity(ies), and that by his/her/their signature(s) on the instrument
the person(s), or the entity upon behalf of which the person(s) acted, executed the instrument.

I certify under PENALTY OF PERJURY under the laws of the State of California that
the foregoing paragraph is true and correct.

WITNESS my hand and official seal.

Signature (Seal)
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EXHIBIT "A"

LEGAL DESCRIPTION OF SITE

That certain real property located in the City of Palm Springs, County of Riverside, State
of California, more particularly described as:

That poﬁion of the Southerly 668.00 feet of Lot 39 in Section 23, Tovwnship 4 South, Range 4 East, San Bermardino Base and
Meridian, in the City of Palm Springs, County of Riverside, State of California, as shown by map of Palm Valley Colony Laads, on file
in Book 14, Page 652 of Maps, records of San Diego County, Celifernia, described as follows:

Beginning at a point on the Westerly line of said lot. 40.00 feet Northerly from the Southwest
COmer,

Thence Easterly, paralle]l with the Southerly line of said lot, £25.00 feer;

Thence Northerly, parallel with the Easterly line of said lot 308.48 feet;

Thence Westerly, paralle] with the Southerly line, 125.00 feet to said Westerly line:

Thence Southerly, on said Westerly line, 308.48 feet to the point of beginning.

OPERATIONS COVENANT

" 1T
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CITY OF PALM SPRINGS
PUBLIC NOTIFICATION

Date: April 16, 2014
Subject: HOTEL OPERATIONS COVENANT AGREEMENTS

AFFIDAVIT OF PUBLICATION
I, Kathie Hart, Chief Deputy City Clerk, of the City of Palm Springs, California, do hereby
certify that a copy of the attached Public Notice will be published in the Desert Sun on
March 29, 2014.

| declare under penalty of perjury that the foregoing is true and correct.

8
Kathie Hart, CMC
Chief Deputy City Clerk

AFFIDAVIT OF POSTING
|, Kathie Hart, Chief Deputy City Clerk, of the City of Palm Springs, Callfornla do hereby
certlfy that a copy of the attached Public Notice will be posted at City Hall, 3200 E. Tahquitz
Canyon Drive, on the exterior legal notice posting board, and in the Office of the City Clerk
and on March 27, 2014.

| declare under penalty of perjury that the foregoing is true and correct.

Ao

Kathie Hart, CMC
Chief Deputy City Clerk
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NOTICE OF PUBLIC HEARING
CITY COUNCIL
CITY OF PALM SPRINGS

HOTEL OPERATIONS COVENANT AGREEMENTS
APPROVAL OF ECONOMIC DEVELOPMENT SUBSIDY

NOTICE IS HEREBY GIVEN that the City Council of the City of Palm Springs, California, will
hold a public hearing at its meeting of April 16, 2014. The City Council meeting begins at
6:00 p.m., in the Council Chamber at City Hall, 3200 E. Tahquitz Canyon Way, Palm Springs.

The purpose of this hearing is to consider approving two (2} Hotel Operations Covenant
Agreements in accordance with Chapter 5.26 of the Palm Springs Municipal Code to provide a
Hotel Operations Incentive Program for the operation and maintenance of hotel facilities that
enhance the tourist and travel experience for visitors to the City, maximize the use of the City's
Convention Center, provide attractive and desirable visitor facilities and experiences, and
assist the City in achieving its tourism goals.

REVIEW OF INFORMATION: The staff report and other supporting documents regarding this
matter are available for public review at City Hall between the hours of 8:00 a.m. and
6:00 p.m., Monday through Thursday. Please contact the Office of the City Clerk at
(760) 323-8204 if you would like to schedule an appointment to review these documents.

COMMENTS: At the hearing any person may present oral or written testimony. The City
Council will consider all objections or protests, if any, to the Agreements. Response to this
notice can be made verbally at the Public Hearing and/or in writing before the hearing. Written
comments can be made to the City Council by letter (for mail or hand delivery) to:

James Thompson, City Clerk
3200 E. Tahquitz Canyon Way
Palm Springs, CA 92262

Any challenge of the proposed in court may be limited to raising only those issues raised at the
public hearing described in this notice, or in written correspondence delivered to the City Clerk
at, or prior, to the public hearing. (Government Code Section 65009(b)(2)).

An opportunity will be given at said hearing for all interested persons to be heard. Questions
regarding this case may be directed to John Raymond at (760) 323-8228.

Si necesita ayuda con esta carta, porfavor llame a la Ciudad de Palm Springs y puede hablar

con Nadine Fieger telefono (760) 323-8245.
ﬂmes Thompson, City Clerk
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