City Council Staff Report

February 18, 2009 CONSENT CALENDAR

Subject: AWARD OF CONTRACT FOR SEWER MANHOLE ADJUSTING, CITY
PROJECT NO. 08-08

From: David H. Ready, City Manager

Initiated by: Public Works and Engineering Department

SUMMARY

The Public Works and Engineering Department, in coordination with Veclia Water, has
identified several existing sanitary sewer manhole covers that require adjustment or
removal and replacement. Award of this contract will allow staff to proceed with this
sewer repair project.

RECOMMENDATION:

1) Approve Agreement No. in the amount of $31,822.74 with Tri-Star
Contracting for the Sewer Manhole Adjusting, City Project No. 08-08; and

2) Authorize the City Manager to execute all necessary documents.

STAFF ANALYSIS:

Sewer manholes provide access to the City's sanitary sewer system for various
purposes such as inspection of sewer function, cleaning and maintenance. Af the top
of each manhole is a heavy cast iron ring and cover that protects the sewer opening
from vehicles and public access. These rings and covers are held in place by a
concrete collar and are cast in place at the elevation of the adjacent finish surface in the
street. Qver time and for various reasons, these facilities have become broken, worn
out or now off grade. This often results in a low spot in the roadway that can impact
vehicular traffic and ultimately, if not addressed, damage the manhole itself.

This project allows for the readjustment and reconstruction of concrete collars for 59
sewer manholes and the complete replacement of the cast iron rings and covers for 23
of the manholes in various locations throughout the City. Some of the sewer manholes
to be repaired are located in N. Palm Canyon Drive and Gene Autry Trail, a part of State
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Highway 111. The delay with awarding this contract was a result of staff's efforts to
obtain an Encroachment Permit from Caltrans for this wark.

On April 11, 2008, the City received construction bids from the following contractors:

Tri-Star Contracting; Desert Hot Springs, CA $31,002.74

G&M Construction; Palm Springs, CA: $31,070.00

Jacobsson Engineering Construction, Inc.; Paim Desert, CA: $44,600.00
The Van Dyke Corp.; 29 Palms, CA: $53,450.00

Surf City Backhoe; Palm Desert, CA: $62,124.00

The low bid was submitted by Tri-Star Contracting. The Caltrans Encroachment Permit

fee is $820, which is to be paid by the contractor and has been added to the bid total,
for a total construction cost of $31,822.74.

FISCAL IMPACT:

Funding for this project is available in the Sewer Fund Account 420-6800-50000
(Unscheduled Capital Projects).

Submitted:

David J. Barakian Thomas J. Wilsen
Director of Public Works/City Engineer Assistant City Manager
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David H. Ready
City Manager




CITY OF PALM SPRINGS
CONTRACT SERVICES AGREEMENT FOR
Manhole Adjusting - Various Citywide Locations, CP# 08-08

THIS CONTRACT SERVICES AGREEMENT (herein "Agreement"), is made and entered
into this day of , 2009, by and between the CITY OF PALM SPRINGS,
a municipal corporation, (herein"City") and Tri-Star Contracting, (herein "Contractor"). (The term
Contractor includes professionals performing in a consulting capacity.) The parties hereto agree
as follows:

1.0 SERVICES OF CONTRACTOR

1.1 Scope of Services. In compliance with all terms and conditions of this
Agreement, the Contractor shall provide those services specified in the "Scope of Services”
attached hereto as Exhibit "A" and incorporated herein by this reference, which services may be
referred to herein as the "services" or "work” hereunder. As a material inducement to the City
entering into this Agreement, Contractor represents and warrants that Contractor is a provider of
first class work and services and Contractor is experienced in performing the work and services
contemplated herein and, in light of such status and experience, Contractor covenants that it shall
follow the highest professional standards in performing the work and services required hereunder
and that all materials will be of good quality, fit for the purpose intended. For purposes of this
Agreement, the phrase "highest professional standards” shall mean those standards of practice
recognized by one or more first-class firms performing similar work under similar circumstances.

1.2 Contractor's Proposal. The Scope of Service shall include the Contractor's
proposal or bid which shall be incorporated herein by this reference as though fully set forth herein.
In the event of any inconsistency between the terms of such proposal and this Agreement, the
terms of this Agreement shall govern.

1.3  Compliance with Law. All services rendered hereunder shall be provided in
accordance with all ordinances, resolutions, statutes, rules, and regulations of the City and any
Fedderal, State or local governmental agency having jurisdiction in effect at the time service is
rendered.

1.4  Licenses, Permits, Fees and Assessments. Contractor shall obtainatits sole
cost and expense such licenses, permits and approvals as may be required by law for the
performance of the services required by this Agreement. Contractor shall have the scle obligation
to pay for any fees, assessments and taxes, plus applicable penalties and interest, which may be
imposed by law and arise from or are necessary for the Contractor's performance of the services
required by this Agreement, and shall indemnify, defend and hold harmiess City against any such
fees, assessments, taxes penalties orinterest levied, assessed orimposed against Gity hereunder.

1.5  Familiarity with Work. By executing this Contract, Contractor warrants that
Contractor (a) has thoroughly investigated and considered the scope of services to be performed,
(b} has carefully considered how the services should be performed, and (c) fully understands the
facilities, difficulties and restrictions attending performance of the services under this Agreement.
If the services involve work upon any site, Contractor warrants that Contractor has or will
investigate the site and is or will be fully acquainted with the conditions there existing, prior to
commencement of services hereunder. Should the Contractor discover any latent or unknown
conditions, which will materially affect the performance of the services hereunder, Contractor shall
immediately inform the City of such fact and shall not proceed except at Contractor's risk until
written instructions are received from the Contract Officer.

1.6  Care of Work. The Contractor shall adopt reasonable methods during the
life of the Agreement to furnish continuous protection to the work, and the equipment, materials,
papers, documents, plans, studies and/or other components thereof to prevent losses or damages,
and shall be responsibie for all such damages, to persans or property, until acceptance of the work
by City, except such losses or damages as may be caused by City's own negligence.
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1.7 Eurther Responsibilities of Parties. Both parties agree to use reasonable
care and diligence to perform their respective obligations under this Agreement. Both parties agree
to act in good faith to execute all instruments, prepare all documents and take all actions as may
be reasonably necessary to carry out the purposes of this Agreement. Uniess hereafter specified,
neither party shall be responsible for the service of the other.

1.8  Additional Services. City shall have the right at any time during the
performance of the services, without invalidating this Agreement, 1o order extra work beyond that
specified in the Scope of Services or make changes by altering, adding to or deducting from said
work. No such extra work may be undertaken unless a written order is first given by the Contract
Officer to the Contractor, incorporating therein any adjustment in (i} the Contract Sum, and/or (ii)
the time to perform this Agreemeant, which said adjustrments are subject to the written approval of
the Contractor. Any increase in compensation of up to five percent (5%) of the Contract Sum or
$25,000; whichever is less, or in the time to perform of up to one hundred eighty (180) days may
be approved by the Contract Officer. Any greater incrsases, taken either separately or
cumulatively must be approved by the City Council. tis expresslg understood by Contractor that
the provisions of this Section shall not apply to services specifically set forth in the Scope of
Services or reasonably contemplated therein. Contractor hereby acknowledges that it accepts the
risk that the services to be provided pursuant to the Scope of Services may be more costly or time
consuming than Contractor anticipates and that Contractor shall not be entitled to additional
compensation therefore.

1.9  Special Requirements. Additional terms and conditions of this Agreement,
if any, which are made a part hereof are set forth in the "Special Requirements” attached hereto
as Exhibit "B" and incorporated herein by this reference. In the event of a conflict between the
provisions of Exhibit "B" and any other provisions of this Agreement, the provisions of Exhibit "B"
shall govern.

2.0 COMPENSATION

2.1 Contract Sum. For the services rendered pursuant to this Agreement, the
Contractor shall be compensated in accordance with the "Schedule of Compensation” attached
hereto as Exhibit "C" and incorporated herein by this reference, but not exceeding the maximum
contract amount of Thirty One Thousand, Eight Hundred Twenty Two Dollars and Seventy
Four Cents ($31,822.74) (herein "Contract Sum"), except as provided in Section 1.8. The
method of compensation may include: (i) a lump sum payment upon completion, (i) payment in
accordance with the percentage of completion of the services, (iii) payment for time and materials
based upon the Contractor's rates as specified in the Schedule of Compensation, but not
exceeding the Contract Sum or (iv) such other methods as may be specified in the Schedule of
Compensation. Compensation may include reimbursement for actual and necessary expenditures
for reproduction costs, telephone expense, transportation expense approved by the Contract
Officer in advance, and no other expenses and only if specified in the Schedule of Compensation.
The Contract Sum shall include the attendance of Contractor at all project meetings reasonably
deemed necessary by the City; Contractor shall not be entitled to any additional compensation for
attending said meetings.

2.2 Method of Payment. Unless some other method of payment is specified in
the Schedule of Compensation, in anr month in which Contractor wishes to receive payment, no
later than the first (1st) working day of such month, Contractor shall submit to the City in the form
approved by the City's Director of Finance, an invoice for services rendered prior to the date of the
invoice. Except as provided in Section 7.3, City shall pay Contractor for all expenses stated
tr;e}r-leon whiﬁh are approved by City pursuant to this Agreement no later than the last working day
of the month.

3.0 PERFORMANCE SCHEDULE

31 Time of Essence. Time is of the essence in the performance of this

Agreement.
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3.2 Schedule of Performance. Contractor shalt commence the services pursuant
to this Agreement upon receipt of a written notice to proceed and shall perform all services within
the time pericd(s) established in the "Schedule of Performance" attached hereto as Exhikit "D", if
any, and incorporated herein by this reference. When requested by the Contractor, extensions to
the time period(s) specified in the Schedule of Performance may be approved in writing by the
Contract Officer but not exceeding one hundred eighty (180) days cumulatively.

3.3  Force Majeure. Thetime period(s) specified in the Schedule of Perfarmance
for performance of the services rendered pursuant to this Agreement shall be extended because
of any delays due to unforeseeable causes beyond the control and without the fault or negligence
of the Contractor, including, but not restricted to, acts of God or of the public enemy, unusually
severe weather, fires, earthquakes, floods, epidemics, quarantine restrictions, riots, strikes, freight
embargoes, wars, litigation, and/or acts of any governmental agency, including the City, if the
Contractor shatl within ten (10} days of the commencement of such delay notify the Contract Officer
in writing of the causes of the delay. The Contract Officer shall ascertain the facts and the extent
of delay, and extend the time for performing the services for the period of the enforced delay when
and if in the judgment of the Contract Officer such delay is justified. The Contract Officer's
determination shall be final and conclusive upon the parties to this Agreement. In no event shall
Contractor be entitled to recover damages against the City for any delay in the performance of this
Agreergent, howevercaused, Contractor's sole remedy being extension of the Agreement pursuant
to this Section.

34 Term. Unless earlier terminated in accordance with Section 7.8 of this
Agreement, this Agreement shall continue in full force and effect until completion of the services
but not exceeding one (1) year from the date hereof, except as otherwise provided in the Schedule
of Performance (Exhibit “D").

4.0 COORDINATION OF WORK

4.1 Representative of Contractor. The following principals of Contractor are
hereby designated as being the principals and representatives of Contractor authorized to act in
its behalf with respect to the work specified herein and make all decisions in connection therewith:
Mr. Bryan Willis.

It is expressly understood that the experience, knowledge, capability and reputation of the
foregoing principals were a substantial inducement for City to enter into this Agreement. Therefore,
the foregoing principals shall be responsible during the term of this Agreement for directing all
activities of Contractor and devoting sufficient time to personally supervise the services hereunder.
For purposes of this Agreement, the foregoing principals may not be replaced nor may their
responsibilities be substantially reduced by Contractor without the express written approval of City.

4.2  Contract Officer, The Contract Officer shall be such person as may be
designated by the City Manager of City. Contract Officer to be Michasl K. Lytar, Senior Public
Works Inspector. |t shall be the Contractor's responsibility to assure that the Contract Officer is
kept informed of the progress of the performance of the services and the Contractor shall refer any
decisions which must be made by City to the Contract Officer. Unless otherwise specified herein,
any approval of City required hereunder shall mean the approval of the Contract Officer. The
Contract Officer shall have authority to sign all documents on behalf of the City required hereunder
to carry out the terms of this Agreement.

4.3 Prohibition Against Subcontracting or Assignment. The experience,
knowledge, capability and reputation of Contractor, its principals and employees were a substantial

inducement for the City to enter into this Agreement. Therefore, Contractor shall not contract with
any other entity to perform in whole or in part the services required hereunder without the express
written approval of the City. In addition, neither this Agreement nor any interest herein may be
transferred, assigned, conveyed, hypothecated or encumbered voluntarily or by operation of law,
whether for the benefit of creditors or otherwise, without the prior written approval of City.
Transfers restricted hereunder shall include the transfer to any person or group of persons acting
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in concert of more than twenty five percent (25%) of the present ownership and/or control of
Contractor, taking all transfers into account on a cumulative basis. In the event of any such
unapproved transfer, including any bankruptcy proceeding, this Agreement shall be void. No
approved transfer shall release the Contractor or any surety of Contractor of any liability hereunder
without the express consent of City.

The City's policy is to encourage the awarding of subcontracts to persons or entities with
offices located within the jurisdictional boundaries of the City of Palm Springs and, if none are
available, to persons or entities with offices located in the Coachella Valley ("Local
Subcontractors”). Contractor hereby agrees to use good faith efforts to award subcontracts to
Local Subcontractors, if Local Subcontractors are qualified to perform the work required. [n
requesting for the City to consent to a subcontract with a person or entity that is not a Local
Subcontractor, the Contractor shall submit evidence to the City that such good faith efforts have
been made or that no Local Subcontractors are qualified to perform the work. Said good faith
efforts may be evidencad by placing advertisements inviting proposals or by sending requests for
proposals to selected Local Subcontractors. The City may consider Contractor's efforts in
determining whether it will consent to a particular subcontractor. Cantractor shall keep evidence
of such good faith efforts and copies of all contracts and subcontracts hereunder for the period
specified in Section 6.2.

44  |ndependent Contractor. Neither the City nor any of its employees shall have
any control over the manner, mode or means by which Contractor, its agents or employees,
perform the services required herein, except as otherwise set forth herein. City shall have no voice
in the selection, discharge, supervision or control of Contractor's employees, servants,
representatives or agents, or in fixing their number, compensation or hours of service. Contractor
shall perform all services required herein as an independent contractor of City and shall remain at
alltimes as to City a wholly independent contractor with only such obligations as are consistent with
that role. Contractor shall not at any time or in any manner represent that it or any of its agents or
employees are agents or employees of City. City shall not in any way or for any purpose becomeor
be deemed to be a partner of Contractor in its business or otherwise or a joint venturer or a
member of any joint enterprise with Contractor.

50 INSURANCE, INDEMNIFICATION AND BONDS

5.1 Insurance. The Contractor shall procure and maintain, at its sole
cost and expense, and submit concurrently with its execution of this Agreement, in a form and
content satisfactory to City, public liability and property damage insurance against all claims for
injuries against persons or damages to property resulting from Consultant's performance under this
Agreement. Consultant shall also carry workers' compensation insurance in accordance with
California workers' compensation laws. Such insurance shall be kept in full force and effect during
the term of this Agreement, including any extension thereof, and shall not be cancelable without
thirty (30) days written notice to City of any proposed canceltation. Certificates of insurance
evidencing the foregoing and designating the City, its elected officials, officers, employees, agents,
and volunteers as additional named insureds by criginal endorsement shall be delivered to and
approved by City prior to commencement of services. The procuring of such insurance and the
delivery of policies, certificates, and endorsements evidencing the same shall not be construed as
a limitation of Consultant's obligation to indemnify City, its elected officials, officers, agents,
employees, and volunteers.

A Minimum Scope of Insurance. The minimum amount of insurance required
hereunder shall be as foliows:

1. Comprehensive general liability and personal injury with limits of at least one
million dollars ($1,000,000) combined single limit coverage per occurrence,

2. Automobile liability insurance with limits of at ieast one million dollars
($1,000,000) per ocourrence;

56



3. Workers' Compensation insurance in the statutory amount as required by
the State of California and Employer’s Liability Insurance with limits of at least one million dollars
($1,000,000) per occurrence.

For any claims related to this Agreement, Consultant's insurance coverage shall be primary
insurance as respects City and its respective elected officials, officers, employees, agents, and
volunteers. Any insurance or self-insurance maintained by City and its respective elected officials,
officers, employees, agents, and volunteers shall be in excess of Consultant's insurance and shall
not contribute with it. For Warkers’ Compensation and Employer's Liability Insurance only, the
insurer shall waive all rights of subrogation and contribution it may have against City, its elected
officials, officers, employees, agents, and volunteers.

B. Sufficiency of Insurers. Insurance required herein shall be provided by authorized
insurers in good standing with the State of California. Coverage shall be provided by insurers
admitted in the State of %alifornia with an A M. Best's Key Rating of B++, Class VII, or better,
unless otherwise acceptable to the City.

C. Verification of Coverage. Consultant shall furnish City with both certificates of
insurance and endorsements, including additional insured endorsements, effecting all of the
coverages required by this Agreement. The certificates and endersements are to be signed by a
person authorized by that insurer to bind coverage on its behalf. All proof of insurance is to be
received and approved by the City before work commences. City reserves the right to require
Consultant's insurers to provide complete, certified copies of all required insurance policies at any
time. Additional insured endorsements are not required for Errors and Omissions and Workers’
Compensation policies.

Verification of Insurance Coverage may be provided by: (1) an approved General and/or
Liability Endorsement Form for the City of Palm Springs or (2) an acceptable Certificate of Liability
Insurance Coverage with an approved Additional Insured Endorsement with the following
endorsements stated on the cenificate:

1. "The City of Palm Springs, its officials, employees and agents are named as an additional
insured” ("as respects a specific contract” or “for any and all work performed with the City"
may be included in this statement).

2. "This insurance is primary and non-contributory over any insurance or self-insurance the
City may have" ("as respects a spectfic contract” or "for any and all work performed with the
City" may be included in this statement).

3. "Should any of the above described policies be canceled before the expiration date thereof,
the issuing company will mait 30 days written notice to the Certificate Holder named.”
Language such as, “endeavor to" mail and "but failure to mail such notice shall impose no
obligation or liability of any kind upon the company, its agents or representative" is not
acceptable and must be crossed out. See example below.

4. Boththe Workers' Compensation and Employers' Liability policies shall containthe insurer's
waive of subrogation in favor of City, its elected officials, officers, employees, agents and
volunteers. See example below,

In addition to the endorsements listed above, the City of Palm Springs shall be named the
certificate holder on the policy.

All certificates and endorsements are to be received and approved by the City before work
commences. Failure to obtain the required documents prior to the commencement of work shall
not waive the contractor’s obligation to provide them. :
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D. Deductibles and Self-Insured Retentions. Any deductibles or self-insured retentions
must be declared to and approved by the City. At the option of the City, either the insurer shall
reduce or eliminate such deductibles or self-insured retentions as respects the City, its elected
officials, officers, employees, agents, and volunteers; or, Consultant shall procure a bond
guaranteeing payment of losses and related investigations, claim administration, and defense
eXpenses.

E. Severability of Interests (Separation of Insureds). This insurance applies separately
to each insured against whom claim is made or suit is brought except with respect to the limits of
the insurer's liability.

Cancellation Example:

SHOULD ANY OF THE ABOVE REFERENCED POLICIES BE
CANCELLED BEFORE THE EXPIRATION DATE THEREOF, THE
ISSUING INSURER WILL ENDEAVOR-+E MAIL 30 DAYS* WRITTEN
NOTICE TO THE CERTIFICATE HOLDER NAMED HEREIN BUT
FAILURE-TO-MAL-SUCH-NOHEESHAHMPOSE NC-OBLHGAHON

OR-HABIHTY-OF ANY-KIND-UPON-THENSERER AT AGENTSOR
REPRESENTAHVYES:

*The broker/agent can include a qualifier Stating "10 days notice for
nonpayment of premium.”

Waiver of Subrogation Example:

“IT 1S UNDERSTOOD AND AGREED THAT THE COMPANY WAIVES
THE RIGHT OF SUBROGATION AGAINST THE ABOVE ADDITIONAL
INSURED (S), BUT ONLY A5 RESPECTS THE JOB OR PREMISES
DESCRIBED IN THE CERTIFICATE ATTACHED HERETO."

52 Indemnification. Contractor agrees to indemnify the City, its officers,
agents and employees against, and will hold and save them and each of them harmless from, any
and all actions, suits, claims, damages to persons or property, losses, costs, penalties, obligations,
errors, omissions or liabilities, (herein "claims or liabilities") that may be asserted or claimed by any
person, firm or entity arising out of or in connection with the negligent performance of the work,
operations or activities of Contractor, its agents, employees, subcontractors, or invitees, provided
for herein, or arising from the negligent acts or omissions of Contractor hereunder, or arising from
Contractor's negligent performance of or failure to perform any term, provision, covenant or
condition of this Agreement, whether or not there is concurrent passive or active negligence on the
part of the City, its officers, agents or employees but excluding such claims or liabilities arising from
the sole negligence or willful misconduct of the City, its officers, agents or employees, who are
directly responsible to the City, and in connection therewith:

(a) Contractor will defend any action or actions filed in connection with
any of said claims or liabilities and will pay all costs and expenses, including legal costs and
attorneys' fees incurred in conneaction therewith;

(b) Contractor will promptly pay any judgment rendered against the City,
its officers, agents or employees for any such claims or liabilities arising out of or in connection with
the negligent performance of or failure to perform such work, operations or activities of Contractor
hereunder; and Contractor agrees to save and hold the City, its officers, agents, and employees
harmless therefrom;
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{c) Inthe eventthe City, its officers, agents or employees is made a party
to any action or proceeding filed or prosecuted against Contractor for such damages or other
claims arising out of or in connection with the negligent performance of or failure to perform the
work, operation or activities of Contractor hereunder, Contractor agrees to pay to the City, its
officers, agents or employees, any and all costs and expenses incurred by the City, its officers,
agents or employees in such action or proceeding, including but not limited to, legal costs and
attorneys' fees.

5.3 Performance_Bond. Concurrently with execution of this Agreement,
Contractor shall deliver to City a performance hond in the sum of the amount of this Agreement,
in the form provided by the City Clerk, which secures the faithful performance of this Agreement,
unless such requirement is waived by the Contract Officer. The bond shall contain the original
notarized signature of an authorized officer of the surety and affixed thereto shall be a certified and
current copy of his power of atterney. The bond shall be unconditional and remain in force during
the entire term of the Agreement and shall be null and void only if the Contractor promptly and
faithfully performs all terms and conditions of this Agreement.

5.4  Sufficiency of Insurer or Surety. Insurance or bonds required by this
Agreement shall be satisfactory only if issued by companies qualified to do business in California,
rated "A" or better in the most recent edition of Best Rating Guide, The Key Rating Guide or inthe
Federal Register, unless such requirements are waived by the City Manager or designee of the City
("City Manager") due to unigue circumstances. In the event the City Manager determines that the
work or services to be performed under this Agreement creates an increased or decreased risk of
loss to the City, the Contractor agrees that the minimum limits of the insurance policies and the
performance bond required by this Section 5 may be changed accordingly upon receipt of written
notice from the City Manager or designee; provided that the Contractor shall have the right to
appeal a determination of increased coverage by the City Manager to the City Council of City within
ten (10) days of receipt of notice from the City Manager.

6.0 REPORTS AND RECORDS

6.1 Reports. Contractor shall periodically prepare and submit to the Contract
Officer such reports concerning the performance of the services required by this Agreement as the
Contract Officer shall require. Contractor hereby acknowledges that the City is greatly concerned
about the cost of work and services to be performed pursuant to this Agreement. For this reason,
Contractor agrees that if Contractor becomes aware of any facts, circumstances, techniques, or
events that may or will materially increase or decrease the cost of the work or services
contemplated herein or, if Contractor is providing design services, the cost of the project being
designed, Contractor shall promptly notify the Contract Officer of said fact, circumstance, technique
or event and the estimated increased or decreased cost related thereto and, if Contractor is
groyiding design services, the estimated increased or decreased cost estimate forthe project being

esigned.

6.2 Records. Contractor shall keep, and require subcontractors to keep, such
books and records as shall be necessary to perform the services required by this Agreement and
enable the Contract Officer to evaluate the performance of such services. The Contract Officer
shall have full and free access to such books and records at all times during normal business hours
of City, including the right to inspect, copy, audit and make records and transcripts from such
records. Such records shall be maintained for a period of three (3) years following completion of
the services hereunder, and the City shall have access to such records in the event any audit is
required.

6.3 Ownership of Documents. All drawings, specifications, reports, records,
documents and other materials prepared by Contractor, its employees, subcontractors and agents
in the performance of this Agreement shall be the property of City and shall be delivered to City
upon request of the Contract Officer or upon the termination of this Agreement, and Contractor
shall have no claim for further employment or additional compensation as a result of the exercise
by City of its full rights of ownership of the documents and materials hereunder. Any use of such
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completed documents for other projects and/or use of uncompleted documents without specific
written authorization by the Contractor will be at the City's sole risk and without liability to
Contractor, and the City shall indemnify the Contractor for all damages resulting therefrom.
Contractor may retain copies of such documents for its own use. Contractor shall have an
unrestricted right to use the concepts embodied therein. All subcontractors shall provide for
assignment to City of any documents or materials prepared by them, and in the event Contractor
fails to secure such assignment, Contractor shall indemnify City for all damages resulting
therefrom.

6.4 Release of Documents. The drawings, specifications, reports, records,
documents and other materials prepared by Contractor in the performance of services under this
Agreement shall not be released publicly without the prior written approval of the Contract Officer.

7.0 ENFORCEMENT OF AGREEMENT

7.1 California Law. This Agreement shall be construed and interpreted both as
to validity and to performance of the parties in accordance with the laws of the State of California.
Legal actions concerning any dispute, claim or matter arising out of or in relation to this Agreement
shall be instituted in the Superior Court of the County of Riverside, State of California, or any other
appropriate court in such county, and Contractor covenants and agrees to submit to the personal
jurisdiction of such court in the event of such action. ‘

7.2  Disputes. In the event of any dispute arising under this Agreement, the
injured party shall notify the injuring party in writing of its contentions by submitting a claim therefor.
The injured party shall continue performing its obligations hereunder so long as the injuring party
commences to cure such default within ten (10) days of service of such notice and completes the
cure of such default within forty-five (45) days after service of the notice, or such longer period as
may he permitted by the injured party; provided that if the default is an immediate danger to the
health, safety and general welfare, such immediate action may be necessary. Compliance withthe
provisions of this Section shall be a condition precedent to termination of this Agreement for cause
and to any legal action, and such compliance shall not be a waiver of any party’s right to take legal
action in the event that the dispute is not cured, provided that nothing herein shall limit City's or the
Contractor's right to terminate this Agreement without cause pursuant to Section 7.8.

7.3  Retention of Funds. Contractor hereby authorizes City to deduct from any
amount payable to Contractor (whether or not arising out of this Agreement) (i) any amounts the
payment of which may be in dispute hereunder or which are necessary to compensate City for any
losses, costs, liabilities, or damages suffered by City, and (i) all amounts for which City may be
liable to third parties, by reason of Contractor's acts or omissions in performing or failing to perform
Contractor's obligation under this Agreement. In the event that any claim is made by a third party,
the amount or validity of which is disputed by Contractor, or any indebtedness shall exist which
shall appear to be the basis for a claim of lien, City may withhold from any payment due, without
liability for interest because of such withholding, an amount sufficient to cover such claim. The
failure of City to exercise such right to deduct or to withhold shall not, however, affect the
obligations of the Contractor to insure, indemnify, and protect City as elsewhere provided hersin.

7.4 Waiver. No delay or omission in the exercise of any right or remedy by a
nondefaulting party on any default shall impair such right or remedy or be construed as a waiver.

A party's consent to or approval of any act by the other party requiring the party's consent or

approval shall not be deemed to waive or render unnecessary the other party's consent to or
approval of any subsequent act. Any waiver by either party of any default must be in writing and
shall not be a waiver of any other default concerning the same or any other provision of this
Agreement.

7.5  Rights and Remedies are Cumulative. Except with respect to rights and
remedies expressly declared to be exclusive in this Agreement, the rights and remedies of the
parties are cumulative and the exercise by either party of one or more of such rights or remedies

. 1D



shall not preclude the exercise by it, at the same or different times, of any other rights or remedies
for the same default or any other default by the other party.

7.6 Legal Action. In addition to any other rights or remedies, either party may
take legal action, in law or in equity, to cure, correct or remedy any default, to recover damages
for any default, to compel specific perfformance of this Agreement, to obtain declaratory or
injunctive relief, or to obtain any other remedy consistent with the purposes of this Agreement.

7.7 Liguidated Damages. Since the determination of actual damages for any
delay in performance of this Agreement would be extremely difficult or impractical to determine in
the event of a breach of this Agreement, the Contractor and its sureties shall be liable for and shall
pay to the City the sum of Zero Dollars ($ -0- ) as liquidated damages for each working day of
delay in the performance of any service required hereunder, as specified in the Schedule of
Performance (Exhibit "D"). The City may withhold from any monies payable on account of services
performed by the Contractor any accrued liguidated damages.

7.8  Termination Prior to Expiration Of Term. This Section shall govern any
termination of this Agreement except as specifically provided in the following Section for termination
for cause. The City reserves the right to terminate this Agreement at any time, with or without
cause, upon thirty (30) days' written notice to Contractor, except that where termination is due to
the fault of the Contractor, the period of notice may be such shorter time as may be determined
by the Contract Officer. In addition, the Contractor reserves the right to terminate this Agreement
at any time upon, with or without cause, upon sixty (60) days' written notice to City, except that
where termination is due to the fault of the City, the period of notice may be such shorter time as
the Contractor may determine. Upon receipt of any notice of termination, Contractor shall
immediately cease all services hereunder except such as may be specifically approved by the
Contract Officer. Except where the Contractor has initiated termination, the Contractor shall be
entitled to compensation for all services rendered prior to the effective date of the notice of
termination and for any services authorized by the Contract Officer thereafter in accordance with
the Schedule of Compensation or such as may be approved by the Contract Officer, except as
provided in Section 7.3. In the event the Contractor has initiated termination, the Contractor shaill
be entitied to compensation only for the reasonable value of the work product actually produced
hereunder. Inthe event of termination without cause pursuant to this Section, the terminating party
need not provide the non-terminating party with the opportunity to cure pursuant to Section 7.2.

7.9  Termination for Default of Contractor. If termination is due to the failure of
the Contractor to fulfill its obligations under this Agreement, City may, after compliance with the
provisions of Section 7.2, take over the work and prosecute the same to completion by contract or
otherwise, and the Contractor shall be liable to the extent that the total cost for completion of the
services required hereunder exceeds the compensation herein stipulated (provided that the City
shall use reasonable efforts to mitigate such damages), and City may withhold any payments to
the Contractor for the purpose of set-off or partial payment of the amounts owed the City as
previously stated.

7.10 Attomneys' Fees. If either party to this Agreement is required to initiate or
defend or made a party to any action or proceeding in any way connected with this Agreement, the
prevailing party in such action or proceeding, in addition to any other relief which may be granted,
whether legal or equitable, shall be entitied to reasonable attorney's fees. Attorney's fees shall
include attorney's fees on any appeal, and in addition a party entitled to attorney's fees shall be
entitled to all other reasonable costs for investigating such action, taking depositions and discovery
and all other necessary costs the court allows which are ingurred in such litigation. All such fees
shall be deemed to have accrued on commencement of such action and shail be enforceable
whether or not such action is prosecuted to judgment.

8.0 CITY OFFICERS AND EMPLOYEES: NON-DISCRIMINATION

8.1 Non-liability of City Officers and Emplovees. No officer or employee of the
City shall be personally liable to the Contractor, or any successor in interest, in the event of any
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default or breach by the City or for any amount which may become due to the Contractor or to its
successor, or for breach of any obligation of the terms of this Agreement.

8.2  Conflict of Interest. No officer or employee of the City shall have any
financial interest, direct or indirect, in this Agreement nor shall any such officer or employee
participate in any decision relating to the Agreement which effects his financial interest or the
financial interest of any corporation, partnership or association in which he is, directly orindirectly,
interested, in violation of any State statute or regulation. The Contractor warrants that it has not
paid or given and will not pay or give any third party any money or other consideration for obtaining
this Agreement.

8.3 Covenant Against Discrimination. Contractor covenants that, by and for
itself, its heirs, executors, assigns, and all persons claiming under or through them, that there shall
be no discrimination against or segregation of, any person or group of persons on account of race,
color, creed, religion, sex, marital status, national origin, or ancestry in the performance of this
Agreement. Contractor shall take affirmative action to insure that applicants are employed and that
employees are treated during employment without regard to their race, color, creed, religion, sex,
marital status, national crigin, or ancestry.

9.0 MISCELLANEOUS PROVISIONS

9.1 Notice. Any notice, demand, request, document, consent, approval, or
communication either party desires oris required to give to the other party or any other person shall
be in writing and either served personally or sent by prepaid, first-class mail, in the case of the City,
to the City Manager and to the attention of the Contract Officer, CITY OF PALM SPRINGS, P.Q.
Box 2743, Palm Springs, California 92263, and in the case of the Contractor, to the person at the
address designated on the execution page of this Agreement. Either party may change its address
by nofifying the other party of the change of address in writing. Notice shall be deemed
communicated at the time personally delivered or in seventy-two (72) hours from the time of mailing
if mailed as provided in this Section.

92 Interpretation. The terms of this Agreement shall be construed in
accordance with the meaning of the language used and shall not be construed for or against either
party by reason of the authorship of this Agreement or any cther rule of construction which might
otherwise apply.

9.3  Integration; Amendment. It is understood that there are no oral agreements
between the parties hereto affecting this Agreement and this Agreement supersedes and cancels
any and all previous negotiations, arrangements, agreements and understandings, if any, between
the parties, and none shall be used to interpret this Agreement. This Agreement may be amended
at any time by the mutual consent of the parties by an instrument in writing.

9.4 Severability. In the event that any one or more of the phrases, sentences,
clauses, paragraphs, or sections contained in this Agreement shall be declared invalid or
unenforceable by a valid judgment or decree of a court of competent jurisdiction, such invalidity or
unenforceability shall not affect any of the remaining phrases, sentences, clauses, paragraphs, or
sections of this Agreement which are hereby declared as severable and shall be interpreted to
carry out the intent of the parties hereunder unless the invalid provision is so material that its
invalidity deprives either party of the basic benefit of their bargain or renders this Agreement
meaningless.

95  Corporate Authority. The persons executing this Agreement on behalf ofthe
parties hereto warrant that (i) such party is duly organized and existing, (i) they are duly authorized
to execute and deliver this Agreement on behalf of said party, (iii) by s0 executing this Agreement,
such party is formally bound to the provisions of this Agreement, and (iv) the entering into this
Agreement does not violate any provision of any other Agreement to which said party is bound.



IN WITNESS WHEREOF, the parties have executed and entered into this Agreement as of the

date first written above.

CITY OF PALM SPRINGS

ATTEST: a municipal corporation
By: By: .
City Clerk City Manager
APPROVED AS TO FORM:
By:
City Attorney
CONTRACTOR: Tri-Star Contracting Check one: __Individual __ Partnership __Corporation

15-501 Little Moronge Road
Desert Hot Springs, CA 92240

Corporations require two notarized signaturas: One fram each of the following: A, Chairman of Board, Prasident, or any Vice
President: AND B. Secretary, Assistant Secratary, Traasurer, Assistant Treasurer, ar Chief Financial Officar).

By: By: -
Signature (notarized) Signature (notarized)

Name; Name;

Title; Title:

State of | State of }

County of i3 County of 55

On On

before me, befora me,

personally appeared
personally known to me (or proved to me on the basis of
satisfactory evidence) ta ba the person(s) whose nama(s) is/are
subscribed to the within instrurmant and acknowledged to me
that he/she/they executed the same in his/herftheir authorized
capacity{ies), and that by his/herfthaeir signature(s) on the
instrument the parson(s), or tha antity upon behaif of which the
parson{s) actad, exacuted the instrument.

WITNESS my hand and official seal.

MNotary Signature;

Notary Seal;

perscnally appeared
personally known to me {(or proved to me on the basis of
satisfactory evidence) to be the person(s) whose name(s) isfare
subscribed to the withln instrument and acknowledged to me
that he/she/they executed the same in hisfher/thelr authorized
capacity(ies), and that by his/har/their signature(s) on the
instrurment the persan(s), or the entity upon behalf of which the
person(s) actad, exacuted the instrument.

WITNESS my hand and official seal.

MNotary Signature:

Notary Seal:



EXHIBIT “A"
SCOPE OF SERVICES

Adjustment to grade of sewer manholes as indicated in Exhibit "C” and in accordance with Palm
Springs Standard Drawing No. 402. Manhole frames and covers are to be replaced where
indicated. The work includes all required traffic control in accordance with Caltrans Standards.
Manhales on Gene Autry Trail and North Palm Canyon sections of Highway 111 will require the
Contractor to obtain and pay for Caltrans Duplicate Permit No. 08-08-N-MC-0938 ($820.00) and
comply with all provisions of said permit.

Altwork shall be performed in accordance with the "Greenbook” Standard Specifications for Public
Works Construction, 2006 Edition.
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EXHIBIT "B
SPECIAL REQUIREMENTS

Business License Requirement: Contractor shall possess a valid City of Palm Springs Business
License throughout the term of this agreement

Performance Bond: Performance Bond required in section 5.3 above is hereby waived.

Payment Bond; Contractor shall provide a “Payment Bond" (Material and Labor Bond) equal to
100% of the contract amount, in accordance with Section 2-4 of the Greenbook Standard

Specifications.
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EXHIBIT “D"
SCHEDULE OF PERFORMANCE

TERM OF CONTRACT: All work to be completed within twenty five (25) working days from the
agreed Notice To Proceed date.

WORK HOURS: Working hours consist of 7 A M. to 3:30 P.M. Monday through Friday. No work
on the weekends or holidays.




