Pzople v. City of Palm Springs

significant effect on the environment.' The classes
of projects identified by the Secretary of the
Resources Agency appear in Guideline section
15300 et seq. and are somstimes teferred to as
'categorical exemptions." Azusa Lar
Reclamptipn _Co. v. Main_San Gabriel Basin
Watermaster (1997) 52 Cal dpp dth 1163, 1191
(Azusa).)

"The agency decides whether a project is
categorically exempt as a part of its preliminary
review without reference 1o any mitigation
measures. [Citation.] If the agency establishes the
project is within an exempt class, the burden shifts
to the party challenging the exemption to show that
it falls into one of the exceptions. [Citation.]
Generaily, courts apply the substantial evidence test
to the agency's factual determination that the
exemption applies in the first instance; courts are
divided on the question of whether the ‘fair
argument’ standard (whether the record contains
evidence of = fair argument that the project may
have a significant effect on the environment)
[citation], or the substantial evidence test applies to
the second step of the analysis, namely [*10]
determination of whether an exception to the
exemption exists’ We do not substiwte our
judgment for that of the state agency and must
resoive reasonable doubts in favor of its decision.
[Citation]" (Conumittee to olhnvp

supra, 161 CaldApp4th at pp. 1186-1187, fn.
omitted.) When an agency relies on a categorical
exemption, the exemption must be narrowly

construed. (dzusa, supra. 52 CalApp.dth at p.
1792)

The City found the Amendment to be exempt from
CEQA review. The exemption at issue here, a class
5 exemption, exempts projects that "consist[] of
minor alterations in land use [imitations in areas
with an average slope of less than 20%, which do

$We need not decide that issue here, howsver, 28 the resuit §s the
same under tithér test

not result in any chamges in land use or densily,
including but not limited to: [f] (&) Minor lot line
adjustments, side yard, and set back variances not
resulting in the creation of any new parcel; [} (b)
Issuance of minor encroachment permits; [ (c)
Reversion to acreage in accordence with the

Subdivision Map Act.” (Cal. Code Regs.. tif, 14. &
13000 et seq. (CEQA Guidelines), 15303, italics
added.) The City found the Amendment exempt
becanse it "proposed change reflects past and
curent practice and retains existing density
maximum standards.” The trial court agreed. We do
nat.

Because the Amendment does[*11] not retain
existing density minimum standards on its face, it
apparently results in & change to land density. The
City's argument to the contrary discounts minimum
density standards oo the ground that the General
Plan qualifies that minimum npumber as
"anticipated.” Moreover, the City argues thar the
Amendment "did not alter any language in the
Housing Element or any tables either in the Land
Use Element or Housing Element"; that "[i}t did not
aler estimates of housing stock with the Housing
Element”; and “[tlhe ranges of depsity were left
alone in some places as they still remain useful in
noting the minimums that can be anticipated and
contivug to give meeaning to the General Plan's
description of the lower threshold.” In sum, the
City's arpument is that the Amendment did not
result in a change to land density,

Notwithstanding the above, even if we accepted the
City's argument and assumed the Amendment
qualified as a olass § exemption, we conclude that
PFPP met its burden of showing that the
Amendment falls into one of the exceptions to
exemption. PFPP presented sufficient evidence
supporting a farr argument that the Amendment
will result in a significant impact on the
environmenf due to its[*12] across-the-board
change in land usc regulation that affects every
residential arca identified by the General Plan.
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People v. City of Palm Springs

Moreover, the Amendment is capable of causing
significant cwrnulatve impacts on the City's stock
of high-density, low and moderate income housing
due to its elimination of the minimum density
ellowances. In order to evaluate how the
Amendment will impact the environment, we begin
with the EIR that was prepared in support of the
2007 General Plan (2007 EIR).

According to the 2007 EIR, residential land uses
accounted for approximately 41 percent of the
urban and developed land uses within the City, with
only 3 percent of total acreage designated for high
density. In support of the 2007 General Plan
update, which set the anticipated range of density,
the City identified the following policies and
actions that were designed to reduce potential land
use and planning impacts of futwre development.
Reparding land wuwse, the City sought to
"[elncourage, where appropriate, high density
projects to maximize the use of land." As for the
housing element, the City wanted to encourage a
broad range of housing opportunities, "[m]aintain &
range of housing densities through general plan
land use designations and zoning to facilitate and
encourage [*13} single-family homes, apartments
and townhomes, mobile homes, and special needs
housing,” facilitate the development of affordable
housing, and "[p]rohibit the encroachment of
significant housing development into areas
designated as open space, desert, or conservation
areas without appropriate environmental review
and approvals.”

The 2007 EIR noted that the housing element of the

General Plan vupdate "provides a thorough
discussion as well as goals and policies to address
issues of housing affordsbility.” Recognizing that
Governnienr Code secrion 63863 "restricts cities'
ability to reduce the maximurmn allowable density in
areas alreadv designated or zoned for residential
uses to a level below the density used by the [state]
when determining whether a city's housing element
complies with state law," the 2007 EIR noted that

the City could not permit the "reduction of density
of any such residentially designated parcel unless
the city finds the proposed reduction in density is
consistent with the General Plan," and there are
remaining sites adequate to accommodate the City's
share of the regional housing needs. While the
Amendment does not reduce the meximum
allowable density for residential areas, its
elimination of the minimum allowable
density [*14] changes the density range, effccting a

lower average density for residential areas than that

anticipated in the 2007 EIR. The City's claim that
the Amendment is exempt from CEQA anslysis

begs the question: Is the City able to sccommodate

its share of the regional housing needs if there is no

minimum (and a lower average) density for *

.

residential areas as originally identified and
required in the General Plan? *

According to the City, the minimum ‘density
identified in the General Plan is irrelevant because
it was never really considered. It contends that the
“baseline' or existing environment" remains
unchanged given the City's practice of nsver
interpreting  the General Plan as  mandating
minimumn densities, and the Zoning Ordinance
(under which all residential development is
processed) as never mandafing minimum densities.
The City adds that this was the existing
environment when the General Plan was adopted in
2007 and will remain so with the Amendment, The
trial court agreed, finding the Amendment did not
ohange the existing environmental baseline. We are
not persuaded.

While we agree that the physical environmental
conditions in the vicinity of the project normally
constitute what is {*15] known as the baseline ((al.
Code Regs. tit 14 §§ 13000 et seq. (CEQA
Guidelines), 15125, subd. (a)), we do not agree that
such is the case here. Once the City adopted the
General Plan in 2007, the General Plan itself
provided the baseline for future projects. (Save Our
Peninsula Comunirter v. Monrerey County Bd, of
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People v. City of Palm Springs

Supervisors (2001) 87 Cal App #th 89, 125-126
["[W]here the issue involves an impact on traffic
levels, the EIR might necessarily take into account
the normal increase in traffic over time. Since the
environmental review process can take a number of
years, traffic levels as of the ume the project is
approved may be a more accurate representation of
the existing baseline against which to measure the
impact of the project.”].) Here, the City is required
to accommodate its share of the regional housing
needs. The 2007 EIR identified closed density
ranges that met this requirement. By eliminating the
minimum density, the Amendment will impact the
availability of high density, low and moderate
income housing becausz high density designated
parcels may now be considered for low-density
development. Thus, the Amendment lowers the
average density for residential arcas and changes
the land use regulation to the detriment of every
parcel designated as residential by the General
Plan, potentially causing significant
cumulative (*16] impacts on the City's stock of
high density, low and moderate income housing
Moreover, permitting low density residential
development in areas previously set aside for high
density projects will necessanly reduce the range of
housing types, prices and oppormunities available 1n
the City to the frustration of tho General Plag's goa!
of facilitating a broad range of housing types. The
City recognized

Thus, arguably, the Amendment changes
the diversity of residential densities established in
General Plan. Given this change, it is unclear
whether the City will be able o accommodate its

hare of the regional housing needs.

Further, we find the City's reliance on its zoning
ordinance as providing guidance on "whether the
{Amendment] hafs] the potential to reduce
residential densities” to be misplaced. As the City
acknowledges, ths zoning ordinance sets no
minimums on residential density. .
The General Plan is a

““constitution” for future development' [citation]
located at the top of 'the hierarchy of local
government law regulating land use' [citation)."
(DeVita v. County of Nupa (1995} 9 Cal 4th 763.
772-773.) "A zoning ordinance [*17] is consistent
with the city s general plan where, considering all
of its aspects, the ordinance furthers the objectives
and policies of the geperal plan and does not
obstruct their attainment. [Citation.] . ... []. [T
. .- 'A zoning ordinance that is inconsistent with the
general plan is invalid when passed [citations) and
one that was originally consistent but has become
inconsistent must be brought into conformity with
the genoral plan. [Citation.] The Planning and
Zomng Law does not contemplate that general
plans will be amended to conform to zoning
ordinances. The tail does not wag the dog. The
general plan is the charter to which the ordinance
must conform.’ [Citation.] The same rule applies to
this case." (Ciry of Irvine v. Irvine Citizens Against
Overdevelopment (1994) 25 Cal App 4ih 868, 879.)

Given the above, we conclude that the City may not
rely on an exemption from CEQA, it must proceed
to the next step of the analysis and conduct an
initial threshold study to see if the proposed
Amendment will have a significant impact upon the
environment 0 determine whether a negative
declaration may be issued. (See Commitree to Save
Hollw godland, supre. 161 CalApp dth at p.
1187)

[L DISPOSITION

The judgment is reversed. The trial cowrt is directed
to grant PFPP's petition for a writ of mandamus and
require the City to vacate [*18) both its issuance of
an exemption under CEQA conceming the
Amendment, and its September 4, 2013, Resolution
No. 23415 certifying and approving the
Amendment. PFPP is awarded its costs on appeal.

Ramirez, P, J., and Slough, J., concurred.
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EXEMPTIONS

The State Legislature has re ognized thac occasions anse which require the
local yurisdi tion to have some flexibility in amending the General Plan As
set forth in the alifornia Government Code, the following are exempt from
the General Plan amendment s hedule

Amendments to optional elements.

Amendments requested and necessary for affordable housing (Se tion
65358( ).

Any amendment ne essary to comply with a court decision n a ase
involving the legal adequa y of the general plan (Section 65358(d)( 1))
Amendments to bring 4 general plan into compliance with an airpore
land use plan (Se tion 65302.3)

RELATIONSHIP TO OTHER PLANS AND
PROGRAMS

Alchough the General Plan serves as the primary means to help the Ciy
implement 1ts vision, several other management and implemencation tools are
needed to ensure chac the goals and policies identified here are fully realized

MUNICIPAL CODE AND ZONING ORDINANCE

The City s Mun: 1pal Code and Zoning Ordinance are the primary cools used
to implement the goals and polictes of the General Plan The Zoning
Ordinance provides more detailed dire tion related to development scandards

permitted, conditionally permutted, and prohibited uses; and other regulacions
such as parking standards and sign regulacions. The land uses speaified in the
Zoning Ordinan e are based upon and should be consistent with the land use
policies set forth 1n this element. Changes to the Zoning Ordinance may be
necessary due to the adoption of provisions in this General Plan and could
require hanges to the zoning maps and development standards

SPECIFIC PLANS

While the General Plan provides overall guidance for the physical
development of the City, specfic plans are used to provide more detailed
regulatory guidan e for special areas or large developments wichin che Ciey
Specific plans are generally comprised of a land use plan, arculacion plan

Palm Springs 2007 General Plan

ADMINISTRATION
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GENERAL: PLAN

development standards, design guidelines, phasing plan, infrastructure plan
(water, sewer, or drainage), and implementation plan pursuant to California
Governmental Code Sections 65450 chrough 65457. They are cypically
implemented as customized zoning for a particular area of the City, and are
generally used for large-scale projects that require a comprehensive approach
to planning and infrastructure issues.

A limited number of specific plans have been approved wichin the City of
Palm Springs for the following projects: Canyon Park, Canyon South (an
amendment to the Canyon Park Specific Plan), and Section 14, which are
shown on the Land Use Plan (Figures 2-2 and 2-3).

PLANNED DEYELOPMENT DISTRICTS

Planned development disericts are mechanisms to provide flexibilicy in the
application of development standards that would yield a more desirable and
atrractive project than would ocherwise be possible wich strice application of
the underlying zoning regulations. Planned development districts enable
property owners to apply modified development standards (e.g., an increase
in buildable area or building height or adjustments to setbacks) that are
different chan those idencified in the Zoning Code, if the project can mitigate
any impacts that would be generated by the modifications. All Planned
Development Districes shall be consistent wich the General Plan.

To implement the land use policies identified in this element, planned
development districes are intended to:

a. Provide a mechanism to allow the permitted building area, floor area
ratios, and building heights to exceed provisions specified by land use
policy.

b. Provide a mechanism for allowing both on- and off-site density
transfers.

¢. Provide a mechanism for the consolidation of adjotning commercially
and residentially designated parcels into a single site, if they are
designed as part of a unified development project.

d. Provide a mechanism for determining the appropriate type, character,
density/intensity, and standards of development for the reuse of sites
currently used for public or private institutions.

e. Provide a mechanism for creative, high quality projects that are
evaluared as a whole, racher than against individual seandards.

Page 1-18
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Chapter 5: Implementing the General Plan

required for signals, for the cost of paving adjacent
artenials and for off site improvements, all made
necessary by the traffic resulting from new develop
ment. To offsct development impacts on the local
transit system, San Francisco charges a transit impact
fee based on building square footage.

* Airspace lcasing taps the value of public rights of
way in urban arcas. A governmental agency may
capitalize on that value by leasing to the private sector
unoccupicd space over, under, or within the nght of
way. This has been used for a variety of purposes
including parks, parking lots, cellular communica
tions, office buildings, restaurants, and public facih
tics.

» “Public private partnerships,” “deveclopment agree
ments,” and “cost sharing” involve developing an
agrecement between the private and public sectors that
splits responsibilitics for the cost of infrastructure
provision, operation and maintcnance. This tech
nigue tends to be more flexible and less bound by
legal constraints than other measures.

* Privatization may reduce or eliminate the need for
public funds for transportation infrastructure if the
prospect of profit exists. Califormia’s first modern toll
roads have been built in Orange County by private
tunds. Private provision of transit services is becom
ing morc common as I 15 connected to specific
developments. Individual developers and employers
have designed and initiated such traffic mitigation
programs such as traffic flow improvements, flexible
work hours, and bicycle facilitics. In addition, reeent
trends show groups of developers, employers and
busincsses banding together in transportation man-
agement associations to address mutual traffic con-
cems in a specific arca and setting up programs such
as those mentioned above. Measures have been estab-
lished in the cities of El Segundo, Pleasanton, and
Berkeley (in cooperation with the University of Cali-
fornia).

"o

Consistency In Implementation

The general plan is largely implemented through
zonming and subdivision decisions. In 1971, the Legisla-
ture made consistency with the general plan a determi-
native factor for subdivision approvals. Sincc that time,
lawmakers have continued to add consistency require-
menis to California’s planning and land usc laws, Other
statutes, while not mandating consistency, require find-
ings or a report on whether various local actions conform
o the general plan. (Please refer 1o the chart on the

128 General Plan Guidelines

following pages.)

In order for zoning and other measures to comply
with the consistency requirements, the general plan
itself must first be complete and adequate  i.c., it must
address all local relevant issues and it must be internally
consistent. For example, in 1984, a court ruled that a
finding of consistency based on an inadcquate gencral
plan was a legal impossibility (Neighborhood Action
Group v. Counny of Calaveras (1984) 156 Cal.App.3d
1176, 1184 (based on 58 Opps. Cal. Att'y.Gen 21, 24
(1975)). Morc recently, however, a court has ruled that
a subordinate land usc approval such as a subdivision
map can only be challenged on the basis of an internal
general plan in consistency when there is a “nexus”
between the particular approval and the claimed incon
sistency in the general plan (Garat v. Riverside (1991) 2
Cal. App4 259).

The California Attorncy General has opined that
“the term *consistent with” is used interchangeably with
‘conformity with™ (58 Ops.Cal .Atty.Gen. 21,25(1975),
A general rule lor consistency determinations can be
stated as follows:

An action, program, or project is consistent
withthe general plan if, considering all its aspects,
it will further the objectives and policies of the
gencral plan and not obstruct their attainment.

The city or county is responsible for determining
whetheran activity is consistent with the gencral plan, A
city council’s finding of a project’s consistency with the
plan would be reversed by a court if, based on the
evidence before the council, a reasonable person could
not have reached the same conclusion. (No Oil, Inc. v.
Ciry of Los Angeles (1987) 196 Cal App.3d 223)

“|The} nature of the policy and the nature of the
inconsistency arc critical factors to consider” (Families
Unafraid to Uphold Rural El Dorado County v, El
Dorado County Board of Supervisors (1998) 62
Cal.App.4* 1332). A projectisclearly inconsistent when
it conflicts with onc or more specific, fundamental, and
mandatory policics of the general plan (Families Un-
afraid, supra). However, any given project need not be
in perfect conformity with cach and every policy of the
general plan if those policics are not relevant or leave the
city or county some room for interpretation (Sequoavah
Hills Homeowners Assaciation v, City of Oakland, (1998)
23 Cal.App 4" 704 (1993)).

Placer County's “On-line General Plan” is one
method to help ensurc consistency. Upon receiving a
development proposal or other catitlement request,
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county staff enters distinguishing project features into
the county’s computer program. The program analyzes
the proposal by checking for general plan and commu-
nity plan consisicncy, identifying goals and policics by
topic, and prepares a report of its results. The software
can compare project characteristics to the poals and
policies of the plan and each of its elements, providing
a consistent and unbiased consistency analysis.

Zoning Consistency

Counties, gencral law citics, and charter citics with
a population of more than two million are required to
maintain consistency between their zoning ordinance
and their adopted general plan (§65860). Charter citics
with populations under two million arc not subject to this
mandate, but may choose to enact their own code re-
quirements for consistency (§65803 and 6586()).

Where the consistency requircment applics, every
zoning action, such as the adoption of new zoning
ordinance text provisions or zoning ordinance map
amendments, must be consistent with the plan. A zoning
ordinancc that is inconsistent with the general plan at the
time it is enacted is “invalid when passed™ (Sierra Club
v. Board of Supervisors (1981) 126 Cal. App.3d 698). By
the same loken, when a gencra! plan amendment makes
the zoning inconsistent, the zoning must be changed 1o
rcestablish consistency “within a rcasonable time”
($65860(c)). According to the California Supreme Court,
“[t}he Planning and Zoning Law does not contemplate
that general plans will be amended to conform to zoning
ordinances. The tail does not wag the dog.” (Lesher
Communications v. City of Walnut Creek, supra).

State law does not prescribe what constitutes “a
reasonable time™ for reconciling the zoning ordinance
with the general plan. OPR suggests that when possible,
general plan amendments and necessary related zone
changes be heard concurrently (§65862). When concur-
rent hearings arc not feasible, OPR suggests the follow-
ing time periods:

{1} for minor gencral plan amendments (i.c., thosc
involving a rclatively small area), six months.

(2} for extensive amendments to the general plan
(such as a revision which results in the inconsistency of
large arcas), two years.

Zoning-related initiatives and referenda must also
maintain general plan consistency. An initiative seeking
to imposc growth management regulations was invali-
dated when it was found to be inconsistent with the
general plan (Leshier Communications v. City of Walnut
Creek, supra). A referendum which sought to overturn a

rczoning approval was invalidated where the rezoning
was necessary to maintain or achieve consistency with
the general plan (deBottari v. City of Norco (1985) 171
Cal App.3d 1204; City of Irvine v. Irvine Citizens Against
Overdevelopment (1994) 25 Cal . App 4™ 868).

Assessing and Achieving Zoning Consistency

Zoning consistency can be broken down into three
parts: (i) uscs and standards, (2) spatial patterns, and (3)
timing.

The local agency’s general plan and zoning ordi-
nance contain text and maps that specify development
standards and the proposed location of uses for the
community. The devclopment standards and uscs speci-
fied for all land usc categorics in the zoning ordinance -
density, lot size, height, and the Jike = must be consistent
with the development standards and uses specified in the
gencral plan’s text and diagram of proposcd land usc.
This has several implications.

The zoning scheme, with its range of zoning dis-
tricts and their associated development standards or
regulations, must be broad cnough to implement the
general plan. For example, if a general plan contains
three residential land usc designations, cach with its own
residential intensity and density standard, then the zon-
ing ordinance should have at least as many zoning
districts with appropriate standards. Similarly, if the
general plan identifies seismic hazard areas and calls for
zoning measures to implement safety policics, the zon-
ing ordinance must contain appropriate provisions such
as a hazard overlay zone or specific development stan-
dards.

When a new clement or major revision to a general
planis adopted, the zoning scheme should be thoroughly
revicwed for consistency. It must be amended if neces-
sary lo ensure that it is adequate to carry out the new
clemcnt or revisions.

When rezoning occurs, the newly adopted zoning
must be appropriate and consistent with all elements of
the general plan. This includes not only the land uses and
development standards, but also the transportation , safety,
open-space, and other objectives and policies contained
in the plan.

Both the general plan diagram of proposed land use
and the zoning map should sct forth similar patterns of
land use distribution. However, the maps nced not be
identical if the general plan text provides for flexibility
of interpretation,or for futurc development (Las Virgenes
Homeowners v. Coumty of Los Angeles (1986) 177
Cal.App.3d 312). For example, a land usc diagram may
designate an area for residential development while the
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zoning map may show the same arca as predominantly
residential, with a few pockets of commercial usc.
Despite the residential designation, the commercial zon-
ing could be consistent with the general plan if the plan’s
policies and standards allow for neighborhood commer-
cial development within residential arcas. Likewisc,
morc than one zoning classification may be consistent
with any one of the general plan’s land usc calegorics.
For cxample, both R-1 (residential) and PUD (planned
unit development) may be consistent zoning for a
low-density residential category in the plan.

The timing of development is closcly linked to the
question of consistency of spatial pattems. A general
plan is long-term, whilc zoning responds to shorter-term
nceds and conditions, Therefore, in many cases zoning
will only gradually fulfill the prescriptions of the general
plan. Timing may be particularly important in rural arcas
designated for future urbanization. If the general plan
contains policies regarding orderly development, ad-
equatc public services, and compact urban growth, re-
zoning a large area from a low-intensity usc (i.c., agri-
culture) 1o a more intensive onc (i.¢., residential) before
urban services are available would be inconsistent with
the general plan. Conversely, an inconsistency may be
created when general plan policies promote high-intensity
development in an area, but the jurisdiction instcad
permits low-intensity uscs.

Since timing can be a problem, general plans should
provide clear guidance for the pace of future develop-
ment, perhaps by using five-year increments or by
establishing a set of conditions to be met before consis-
tent zoning would be considered timely.

Local governments have devised a number of ways
to evaluate and achicve zoning consistency. A fairly
common approach is to employ a matrix comparing the
gencral plan’s land use catcgories and associated devel-
opment standards with the zoning districts and their
comresponding zoning ordinance development standards,
To indicate the degree of zoning consistency with the
plan, many matrices fcature catcgorics ranging from
“highly compatible™ to “clearly incompatible.” An in-
termediate category, ““conditionally compatible,” could
reflect zoning that by itself is not compatible, but could
become compatible if measures such as a PUD overlay
were imposed 1o reduce or climinate potential conflicts,

The matrix approach however, has its limitations,
By itsclf, a matrix cannot answer questions about the
zoning’s compatibility with the objectives, policics, and
programs of the general plan, nor can itanswer questions
about timing. A number of local governments usc a
checklist to evaluate the consistency of individual zon-
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ing proposals. The checklist repeats the major goals and
policies of the genceral plan and rates the degree to which
the proposed zoning conforms 1o cach of them (i.c.,
“furthers,” “deters,” “no effect™). A point system which
rates development projects by their level of consistency
with the goals, objectives, and policies of the general
plan is a similar approach.

The figurc on page 128 illustrates a hypothetical
matrix. It may be modified to maich local conditions.

Subdivision Consistency

Before a city or county may approve a subdivision
map (including parcel maps) and its provisions for
design and improvement, the city or county must find
that a proposed subdivision map is consistent with the
general planand any applicable specific plan (§66473.5).
These findings can only be made when the local agency
has officially adopted a general plan and the proposed
subdivision is “compatible with the objectives, policics,
general land uses and programs specified insuch aplan.”

Scction 66474 and 6647461 require acity orcounty
to deny approval of a tentative map if it makes cither of
the following findings: (a) the proposed map is not
consistent with applicable general and specific plans; or,
{(b) the design or improvement of the proposed subdivi-
sion is not consistent with applicable general and spe-
cific plans.

The checklist on page 132 demonstrates one way to
evaluate subdivision consisiency.

Enforcement and Remedies

Any resident, property owner, or other aggricved
party, including a public agency, may sue to enforce the
requirements for the adoption of an adequate gencral
plan (58 Ops.Cal.Atty.Gen. 21 (1975)). The same is true
forzoning consistency with the general plan (§65860(b)).
and for subdivisions (§66499.33). As the state’s chief
law enforcement officer, the Attorney General may do
the same (§ 12606 and California Constitution Article V,
§13). Additionally, persons living outside a city have
standing to suc if the city’s zoning practices exclude
them from residing in the city or raised their housing
costs outside the city by adversely affecting the regional
housing market (Stocks v. City of Irvine (1981) 114
Cal.App.3d 520).

The courts may imposc various remedices for failure
to have a complete and adequate geacral plan or for
inconsistency of zoning and subdivision actions and
public works projects (§65750, ct seq.}. One is a writ of
mandate to compel a local government to adopt a legally
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Hypothetical General Plan/Zoning Compatibility Matrix
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When the following questions can be answered
in the affirmative, the subdivision will normally be
consistent with the general plan.

+ Land Use

Do land uses proposed in conjunction with the
subdivision conform to the general plan’s land use
designations?

+ Density and Intensity

Are the proposed lol sizes appropriate for the
uses prescribed for the area by the general plan
and consistent with the applicable general plan
standards for population density and building
intensity? This is more than consistency with the
general plan diagram: the subdivision must also be
consistent with the plan’s written policies and
standards regarding uses, density, and intensity.

- On-Site Improvements

Does the subdivision provide adequate on-site
improvements consistent with the general plan,
including street design, drainage and sanitary
facilities, and easements?

+ Off-Site Improvements

Does the subdivision include provisions for
off-site improvements or the payment of tees for
off-site improvements consistent with the general
plan, including temporary school facilities, road and
bridge improvements, parks, and sewers?

» Circulation

Does the map respond to projected traffic levels
indicated in the circulation element? Does the
design of the subdivision take into account thor-

Sample Checklist For Subdivision Consistency With The General Plan

oughfares identified in the circulation element, such
as major arterials, expressways, collectors, etc.?

Does the subdivision design effectively correlate
circulation element policies with those of the land
use element, pursuant to the court’s decision in
Concerned Citizens of Calaveras County v. Board
of Supervisors (1985) 166 Cal.App.3d 90.

« Environmentally Sensitive Areas

Is the subdivision designed to accommodate
and protect environmentally sensitive areas
identified in the general plan? Environmentally
sensitive areas are ones susceptible to flooding
and to geologic or seismic hazards and fires, areas
of special biological significance, areas of special
cultural significance, such as archaeological sites,
and the like.

+ Timing
Does the subdivision conform to the schedule
for growth or phasing set forth in the general plan?

« Other General Plan Provisions

Does the subdivision's design take into account
noise attenuation standards set forth in the noise
element?

Does the subdivision’s design accommodate the
recovery of important mineral resources?

Does the subdivision's design conform to the
open-space element’s policies and designations?

Is the subdivision consistent with all other
general plan policies pertaining to subdivisions,
possibly including policies for a mixture of housing
types, lot orientation for solar healing, limitations on
congestion of public facilities, and the like?

adequate general plan. The courts also have general
authority to issuc an injunction to limit approvals of
additional subdivision and parcel maps, rezonings, pub-
lic works projects, or (under limited circumstances) the
issuance of building permits, pending adoption of a
completec and adequate general plan (58
Ops.Cal Atty Gen. 21 (1975), Friends of “B" Street v.
City of Hayward (1980} 106 Cal . App.3d 988, Camp v.
Mendocino (1981) 123 Cal. App.3d 334). Where a court
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finds that specific zoning or subdivision actions or
public works projects arc inconsistent with the general
plan, it may set aside such actions or projects. Under
certain circumstances, the court may impose any of
these Forms of relief prior to a judicial determination of
a gencral plan’s inadequacy (§65757). These provi-
sions, however, do not limit the court’s authority to
impose other appropriate remedics.



Chupter 5: Implementing the General Plan

Other Consistency Provisions In State Law And Legal Precedents

Agricultural Preserves

+ §51234: requires that agricultural preserves
established under the Williamson Act be consis-
tent with the general plan.

- §51282: requires a city or county, when approv-
ing a Williamson Act contract cancellation, to
make a finding that the proposed alternate use
is consistent with the general plan.

Capital Improvements

+ §65401 and 65402: require planning agencies io
review and report on the consistency with the
applicable general plan of proposed city, county,
and special district capital projects, including
land acquisition and disposal.

+ §65103(c): requires planning agencies to review
annually their city or county capital improvement
programs and other local agencies’ public warks
projects for consistency with the general plan.

» Friends of B Street v. City of Hayward (1980)
106 Cal.App.3d 988: Governmental capital
facilities projects must be consistent with the
general plan.

- §53090, et seq.: most public works projects
undertaken by special districts, including school
districts, must be consistent with local zoning,
which in turn must be consistent with the general
plan {a special district governing board may
render the zoning ordinance inapplicable if it
makes a finding after a public hearing that there
is no leasible alternative to the project
{§53096)). State entities are an exception (Rapid
Transit Advocates, Inc. v. Southern California
Rapid Transit District (1986) 185 Cal. App.3d
996).

Condominium Conversion

+ §66427.2: when the general plan contains
objectives and policies addressing the conver-
sion of rental units to condominiums, the conver-
sion must be consistent with those objectives
and paolicies.

Development Agreements
+ §65867.5: requires development agreements to
be consistent with the general plan.

Housing Authority Projects
+ Health and Safety Code §34326: declares that
all housing projects undertaken by housing

authorities are subject to local planning and
zoning laws.

Integrated Waste Management

Public Resources Code §41701: If a county
determines that the existing capacity of a solid
waste facility will be exhausted within 15 years
or if the county desires additional capacity, then
the countywide siting element of the county’s
hazardous wastle management plan must
identify an area or areas, consistent with the
applicable general plan, for the location of new
solid waste transformation or disposal facilities
or for the expansion of existing facilities.

Public Resources Code §41702: An area is
consistent with the city or county general plan if:

(1) The city or county has adopted a general
plan.

(2) The area reserved for the new or ex-
panded facility is located in, or coextensive with,
a land use area designated or authorized by the
applicable general plan for solid waste facilities.

(3) The adjacent or nearby land use autho-
rized by the applicable general plan is compat-
ible with the establishment or expansion of the
solid waste facility.

Public Resources Code §41703: Except as
provided in subdivision (a) of §41710, any area
or areas identified for the location of a new solid
waste transformation or disposal facility shall be
located in, coextensive with, or adjacent to a
land use area authorized for a solid waste
transformation or disposal facility in the appli-
cable city or county general plan.

Public Resources Code §41710(a): A county
may tentatively reserve an area or areas for the
location of a new or expanded solid waste
transformation or disposal facility even though
that reservation is inconsistent with the appli-
cable city or county general plan. A reserved
area is tentative until it is made consistent with
the applicable general plan.

Public Resources Code §41711: A tentatively
reserved area shall be removed from the
countywide siting element if a city or county fails
or has failed to find that the area is consistent
wilh the general plan.

Public Resources Code §41720: The
countywide siting element submitted to the
California Integrated Waste Management Board
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Chapter 5: Implementing the General Plan

shall include a resolution from each affected city
or the county stating that any areas identified for
the location of a new or expanded solid waste
transformation or disposal facility pursuant to
§41701 is consistent with the applicable general
plan.

Interim Classroom Facilities

~ §65974(a)(5): specities that when local govern-
ments obtain the dedication of land, the payment
in-lieu thereof, or a combination of both, for
interim elementary or high school classroom
tacilities, such facilities must be consistent with
the general plan.

Local Coastal Programs

+ Public Resource Code §30513: requires the
zoning ordinances of the Local Coastal Program
to conform to the certified coastal land use plan
(a portion of the general plan).

Low and Moderate Income Housing

- §65589.5(d): A city or county may disapprove a
low or moderate-income housing project it the
jurisdiction finds that the development is incon-
sistent with the general plan land use designa-
lion, as specified in any element of the plan.

Mineral Resources

+ Public Resources Code §2763: requires that city
and county land use decisions affecting areas
with minerals of regional or statewide signifi-
cance be consistent with mineral resource
management policies in the general plan. §2762:
the general plan must establish mineral resource
management policies if the State Geologist has
identified resources of statewide or regional
significance within the city or county.

On-Site Wastewater Disposal Zones

+ Health and Safety Code §6965: requires a
finding that the operation of an on-site wastewa-
ter disposal zone created under Health and
Safety Code §6950 et seq. will not result in land
uses that are inconsistent with the applicable
general plan.

Open-Space

+ §65566: requires that acquisition, disposal,
restriction, or regulation of open-space land by a
city or county be consistent with the open-space
element of the general plan.

« §B5567: prohibits the issuance of building

permits, approval of subdivision maps, and
adoption of open-space zoning ordinances that
are inconsistent with the open-space element of
the general plan.

+ §65910: specifies that every city and county
must adopt an open-space zoning ordinance
cansistent with the open-space element of the
general plan.

- §51084: requires cities and counties accepting
Or approving an open-space easement to make
a finding that preservation of the open-space
land is consistent with the general plan.

Park Dedications

+ §66477: enables local governments to require
as a condition of subdivision and parcel map
approval the dedication of land or a payment of
fees for parks and recreational purposes if the
parks and recreational facilities are consistent
with adopted general or specific plan policies
and standards.

Parking Authority Projects
Streels and Highway Code §32503: specifies
that parking authorities, in planning and locating
any parking facility, are “subject to the relation-
ship of the facility to any officially adopted
master plan or sections of such master plan for
the development of the area in which the
authority functions to the same extent as if it
were a private entity.”

Planning Commission Recommendations
§£65855: requires that the planning commission’s
written recommendation to the legislative body
on the adoption or amendment of a zoning
ordinance, include a report on the relationship of
the proposed adoption or amendment to the
general plan.

Project Review Under CEQA

+ Title 14, California Code of Regulations,
§15125(b) (Refer to the State CEQA Guide-
lines): requires examination of projects subject
to the provisions of the California Environmental
Quality Act for consistency with the general plan.

» Public Resources Code §21080.10 and
21080.14: exempt specified housing projects
from the requirements of CEQA, but only when
consistent with the general plan and meeting
other criteria.
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Chapter 5: Implementing the General Plan

Redevelopment Plans
Health and Safety Code §33331: requires every
redevelopment plan to conform to the adopted
general plan.

Reservations of Land Within Subdivisions

+ §66479: specifies that reservations of land for
parks, recreational facilities, fire stations,
libraries, and other public uses within a subdivi-
sion must canform to the general plan.

Special Housing Programs

+ Health and Safety Code §50689.5: specifies that
housing and housing programs developed under
Health and Safety Code §506B0 et seq. for the
developmentally disabled, mentally disordered,
and physically disabled must be consistent with
the housing element of the general plan.

Specific Plans

= §B85359: requires that a specific plan be re-
viewed and amended as necessary to make it
consistent with the applicable general plan.

+ §65454: specifies that a specific plan may not be
adopted or amended unless the proposed plan
is consistent with the general plan.

Street, Highway, and Service Easement Aban-

donments

+ Streels and Highways Code §8313: Specifies
that prior to vacating a street, highway, or public

service easement, the legislative body must
consider the applicable general plan.

Transit Village Development Plan

« §65460.8: A transit village plan prepared under
the Transit Village Development Planning Act of
1994 must be consistent with the city or county
general plan.

Transmission Lines

+ Public Utilities Code §12808.5: requires cities
and counties approving electrical transmission
and distribution lines of municipal utility districts
o make a finding concerning the consistency of
the lines with the general plan.

Use Permits

» Neighborhood Action Group v. Couniy of
Calaveras (1984) 156 Cal.App.3d 1176, pro-
vides that conditional use permits must be
consistent with the local general plan. While
state slatutes do not expressly require such
consistency, the court found an implicit require-
ment since use permits are struck from the mold
of local zoning, and zoning must conform 1o the
adopted general plan.

General Plan Guidclines
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REPORT

Prepared by:  Judy Deertrack

Commiittee: Planned Development District (PDD) Study Committee, Palm Springs
Date: November 3, 2016

Re: PDD and the Palm Springs General Plan and Zoning Ordinance

The Planned Development District (Ordinance 94.03.00 ~ PD) is a permit type for processing major land use projects, both
residential and commercial in nature. The mechanism of a PD allows “various types of land use to be combined in
compatible relationship with each other” for flexibility in zoning. Often, with cities and counties in California, this
mechanism is used for (1) increasing density for affordable housing; (2) mixed-use projects; and (3) farge and complex
projects where the underlying zoning is not easily adapted to the reasonable needs of a project.

| have previously submitted studies (1991) from the State of Texas by Frank Turner, AICP Planner, that show the rate of
usage of PDD's within the top twenty cities by population in the State of Texas, with a finding that the average incident of
use was seven percent (7%), and a notation that this was considered “prolific use” of the mechanism.

The primary concern is that in waiving underlying ordinance standards, the use of the PDD will be abused, and allow a
jurisdiction to drift, over time, away from the primary purposes of its long-range vision. A secondary concern is that the lot
characteristics and standards subject to waiver are deeply associated with public benefits, and their loss over time is
essentially without compensation.

| have attached a preliminary look at approximately 32 PDD's that have been earmarked for their degree of variation from
both the General Plan Standards (consistency), the Specific Plans (consistency), and the proper use of underlying ordinance
standards. This graph is as yet incomplete, and will be refined and re-submitted in the next two weeks to include
approximately |5 remaining PDDs.

What is surprising in the trends is the amount of time the PDD has been used to vary significantly from or actually violate
the standards of the General Plan. The other major trend is the degree of use of the High-Rise Ordinance that conditions
additional height by adding the important considerations of a 3:1 set back requirement and a 60% open space requirement.
Instead of complying with the conditions of the High-Rise Ordinance, the City waives the “waiver.”

What is most unusual for the City of Palm Springs is the incidence of use; which is running approximately 90-95% of the
time. Upon inspection of the City applications, one will not find a Major Land Use Permit; but only the choices of Planned
Development District, Conditional Use Permit, and Architectural Permit. This may be a large part of the over use
phenomenon.

1333 5. Belardo Rd, Unit 510, Palm Springs, CA 92264 760 325 4290 NO FAX judy@judydeertrack.com
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Flinn Fagg

From: Judy Deertrack <judydeertrack@gmail.com>
Sent: Friday, November 11, 2016 5:48 PM
To: Flinn Fagg; David Ready; Douglas C. Holland; Babak Naficy; Frank Tysen; Robert Stone;

Kathy Weremiuk; Scott Bigbie; Lyn Calerdine; Tracy Conrad; Jim Harlan; Michael
Johnston; Marv Roos; Robert Moon; Christopher Mills; Geoff Kors; Jay Thompson
Subject: ITEM 1H CITY COUNCIL AGENDA NOV 17 2016 / AD HOC PDD STUDY COMM
Attachments: SETTLEMENT AGREEMENT AND RELEASE OF CLAIMS DAKOTA I July 2014.pdf;
2016.11.16 CC AGENDA APPT AD HOC PDD STUDY COMMITTEE.pdf

Mr. Jay Thompson
City Clerk
City of Palm Springs, CA

Re: Agenda Item 1.H. for Wednesday, November 16, 2016 (City Council)
Dear Mr. Ready and Mr. Fagg,
Please place my comments on the Agenda for Item 1. H.

I note on the City Council Agenda for November 16, 2016, that the City Council is appointing An Ad
Hoc Sub-Quorum Committee to study and make recommendations to the City Council on the use of
the Planned Development District (PDD).

This Action is more than puzzling because the City has then created and peopled two Ad Hoc
Committees with the same subject matter jurisdiction. Considering that the first Committee was
created under the negotiated terms of a Settlement Agreement between the City, John Wessman,
and People for Proper Planning, in consideration of a General Release of Claims, my question is
whether this Agenda Item and proposed Action is in violation of that Agreement.

Important and binding provisions were negotiated in the Settlement; firstly, with the explicit
language:

"A seven-member ad hoc committee shall be formed to study the existing PDD process, and to
make recommendations to both the Planning Commission . . . ... ?? as to whether
modifications should be made to the PDD process, and if so, what type of modifications.”. . ...
. .. . [typo appeared to eliminated the words, "and City Council"] [ emphasis added]

"The Commilttee’s recommendations shall be considered in good faith by the Planning
Commission at a duly noticed regular or special meeting. The recommendations shall not be
binding. The recommendations of all members of the Committee will be presented,
even if the recommendation is not adopted as the majority position of the
members. The Planning Commission will consider whether or not to make any or all of the
recommendations to the City Council.” [emphasis added]



These SA provisions make it clear the Committee presents to the Planning Commission; not clear on
whether that is a joint session; not clear on the ultimate obligation to present to City Council -- but
members of the Transparency Committee have been urging in our recommendations all year that the
City be very clear on the powers and obligations granted to Sub-Committees at their time of creation,
particularly because their primary focus appears to be getting information back to City Council. So,
that obligation should have been stated and made clear from the beginning.

But it is very clear this committee's purpose for meeting is to make recommendations to the City on
the PDD process -- and one way or another, that information is to be considered by City Council. So
what is happening here?

Ad Hoc Sub Quorum Committees are specifically created to allow two Council Members to study the
topic, meet with required persons, prepare reports {when needed) and report back to the City
Council. Isn't that what the Ad Hoc Committee is presently doing on the subject of PDD's? Would
this Sub-Quorum Committee now come along and just ignore the ongoing work and efforts? It
doesn't seem right that they would insert themselves into the middle of the process with no
protocol. Their presence certainly was not planned for nor negotiated by the terms of the SA.

How is that to be done in a manner to respect and honor the ongoing work of the PDD Study
Committee that has donated hundreds of hours of work over the last few months. Has that work
product been preempted?

The City's current action to inexplicably now create a new committee with the same subject matter
jurisdiction violates the Settlement Agreement, displaces and confuses the role and the work of the
current committee, insults and undermines the public's volunteers and their contributions, returns the
Committee work on PDD's to a private sub quorum committee, destroys the public's right to attend,
and usurps the work schedule agreed upon between Mr. Fagg and the present Committee.

The Committee has made astounding progress, which is now at question. The proposed Action
(1.H.) also challenges the considerable hours spent by PFPP in presenting data to the Committee,
that work may be disrupted and undermined; and that is bad faith. We seem to have returned to the
earlier point when PFPP had to challenge the City with a Cure and Correct Letter to even get a right
to attend meetings. This is discouraging. Non-compliance and bad faith acts undermine future
potential settlements, because who is going to trust that the City will honor its agreements.

The City Council created the Ad Hoc SubCommittee in 2015 and in 2016 appointed as the Base
Committee: Kathy Weremiuk (Commissioner), Marv Roos (replacing Rich Meaney), and Jim Harlan
(representative for PFPP). The Settlement Agreement (SA) specified further appointment of four
additional public representatives with the following qualifications (per the Settlement Agreement,
attached):

(1) a local contractor or engineer; (2) a person with expertise in the field of affordable housing
(fgnored); (3) a local architect; and (4) a person with expertise in the field of planning in the
local area."”

Based upon the SA terms, the following four persons have been appointed and have served and
contributed their time and efforts substantially throughout the year as follows: (1) Michael Johnston
(designer); (2) Tracy Conrad (hotelier and businesswoman); (3) Scott Bigbie {(urban planner);
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(4) Lyn Calerdine (Commissioner - who actually doesn't meet the criteria of the study, but was
accepted and has worked hard).

This Committee has met at least six times, with the Planning Director, Mr. Flinn Fagg, supplying
extensive information to the members for review and comment. On November 3, 2016, the
SubCommittee agreed with Mr. Fagg that they would meet on November 21st to hear the
presentation and work product of PFPP, and would meet on December 5th to begin formulating
recommendations for potential changes in four areas: Administrative, PDD, Zoning, and General Plan
Language.

This November 3rd meeting, where the agreements were reached on timing and work output, were
actually filmed or recorded through substantial parts by KESQ News, and the members were
interviewed afterwards.

For the City to be suggesting the formation of a second Committee out of the blue right at this critical
juncture is highly irregular, and potentially very obstructive of the Committee and its work. But even
more problematic is the idea that to create a committee outside of the provisions of the Settlement
Agreement -- actually breaches that Agreement.

For all of these reasons, I recommend that the City not move to create a Sub-Quorum Ad Hoc
Committee to study the PDD process. If, after recommendations have been made by the Planning
Commission, or -- after a joint session of the Planning Commission and City Council, the City still feels
there is further work to do in this area, then at that time, after termination of the present
Commiittee -- it might be timely and appropriate to continue study and discourse. It certainly does
not appear to be presently appropriate.

By the way, it is possible from the obscurity of language on Item 1.H. that the City Council intends to
appoint Council member Mills and Mayor Moon to the actual present and ongoing

Subcommittee. Again, I would state that this was not anticipated in the Settlement Agreement, and
is inappropriate and in breach of that agreement, and would disrupt the Committee's work midstream
-- which has advanced to a stage where the Committee is close to formulating recommendations
based upon much prior work.

Please let me make one point very clear. This Committee currently existing IS NOT a Sub-Quorum
Committee and it falls under the Brown Act and requires public meetings. The City cannot be
proposing to create a Sub-Quorum Committee that gets to come into the picture in some manner,
meet with the Committee, and then go off privately and collect information outside of the Brown
Act. Please do not obscure the law and the obligations under the law.

With regard,

Judy Deertrack
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SETTLEMENT AGREEMENT AND
GENERAL RELEASE OF CLAIMS

This SETTLEMENT AGREEMENT AND GENERAL RELEASE OF CLAIMS
("Agreement”) is entered into as of this ___ day of July, 2014 (the “Effective Date"), by
and between the City of Palm Springs, a California municipal corporation, and the Paim
Springs City Council (collectively, “Palm__Springs"), Wessman Holdings, LLC, a
California limited liability company (“Developer”), Dakota PS, LLC, a California limited
liability company (“Builder”) and People for Proper Planning, a California ad hoc non-
profit membership organization (“People”) with respect to the facts set forth in the
Recitals below. Palm Springs, Developer and People shall hereinafter be referred to,
collectively, as the “Parties” and, each, a “Party.”

RECITALS

A. On February 19, 2014, Palm Springs approved a resoiution approving a
Mitigated Negative Declaration for a Planned Development District (“PDD") allowing 39
two-story detached single family homes and approving a Tentative Tract Map to
subdivide 6.37 acres into 30 residential lots located at the base of the San Jacinto
Mountains, fronting Belardo Road in the City of Palm Springs (the "Dakota Project” or
the "Projiect”). On March 5, 2014, Palm Springs adopted Ordinance No. 1846,
approving the PDD.

B. On or about March 21, 2014, Peopile filed a Petition for Preemptory Writ of
Mandate and Complaint for Declaratory and Injunctive Relief ("Petition”) against Paim
Springs in the Riverside County Superior Court, Paim Springs Branch, entitied People
for Proper Planning v. City of Palm Springs, et at., Case No. PSC1401656 (“Action”).
Developer was named in the Action as a Real-Party-In-Interest. People’s Petition
alleges that Palm Springs, as lead agency with respect to approval of the Dakota
Project, violated the California Environmental Quality Act (Public Resources Code
§8§21000 et seq. - "CEQA") when it issued certain Approvals for the Project. The
Petition further alleges lthat Palm Springs viotated its Municipal Zoning Code and further
violated the City General Plan in approving the Project. Palm Springs and Developer
deny all of these claims, and contest People's allegations in the Petition.

C. The Parties, in their shared interest, to avoid any further litigation between
them, and to settle and resolve, fairly, fully and finally, all matters in dispute between
them, wish to compromise and settle the Action and the disputes between them
regarding the Project (and certain proposed modifications thereto) on the terms and
conditions set forth herein. Accordingly, this Agreement is a compromise of disputed
claims, and the execution of this Agreement shall not be considered or treated at any
time or for any purpose as an admission that the other side's positions had merit, or as
an admission of liability, or wrongful conduct, by any of the Parties to this Agreement.
No past or present wrongdoing on the part of any of the Parties shall be implied from
the negotiation or the consummation of this Agreement.



AGREEMENT

NOW, THEREFQRE, in consideration of the mutual covenants set forth in this
Agreement, and for other good and valuable cansideration, the receipt and adequacy of
which are hereby acknowledged, the Parties to this Agreement covenant and agree as
follows:

1. Ad Hoc PDD Committee. A seven-member ad hoc commitiee
("Committee”) shall be formed to study the existing PDD process, and to make
recommendations to both the Planning Commission as te whether modifications should
be made to the PDD process, and if so, what type of modifications. Margo Wheeler, the
City's Director of Planning Services, will serve as staff to the Commiittee. If Ms, Wheeler
no longer works for the City, the City Manager shall appoint an alternative staff member
to serve as the staff to the Committee. The Committee membership and formation shall
be as follows:. The City, Builder/Developer, and People hereby form a three-person
base commitlee (“Base Committee”). The City’'s Mayor Pro Tem shall appoint a
member of Palm Springs Planning Commissioner as the City’s representative on the
Base Committee. Builder and Developer jointly appoint Rich Meaney as lheir
representative on the Base Committee. People hereby appoint Jim Harlan as People's
representative on the Base Commitiee. The Parties may replace their representatives
on the Base Committee as necessary. The Base Committee shall be responsible for
selecting up to four additional Committee members from the following categories; (1) a
local contractor or engineer; (2) a person with expertise in the field of affordable
housing; (3) a focal architect; and (4) a person with expertise in the field of planning in
the local area. The Base Committee will work cooperatively to fill positions (1) through
{4) with persons who will bring local knowledge, expertise, and differing viewpoints to
the Commitlee. Except as provided in the next sentence, the decisions shall be made
by a majority of the Base Committee members. The Base Committee may by
unanimous decision select members who do not fit within the criteria specified above,
The persons selecled shall have demonstrated the ability to work collaboratively. [f the
Base Committee is unable to fill one or more of the four positions, the Base Committee
and any additional members selected by the Base Commitiee shall serve as the
Committee. The Committee shall have its kickoff meeting within 45 days of the
Effective Date. The Commitiee shall hold no fewer than three meetings. After receiving
the information it deems appropriate, the Committee shall formulate its
recommendations regarding the PDD process. The Committee shall complete the
formulation of its recommendations within six month if the Effective Date unless the
Committee votes to grant itself a reasonable extension of time to complete the process.
The Committee's recommendations shall be considered in good faith by the Planning
Commission at a duly noticed regular or special meeting. The recommendations shall
not be binding. The recommendations of all members of the Committee will be
presented, even if the recommendation is not adopted as the majority position of the
members. The Planning Commission will consider whether or not to make any or all of
the recommendations to the City Council.

2. Enhanced Notice of PDD_Applications/Hearings Pending Completion of
the Ad Hoc PDD Commitiee. Between the Effective Date and the date that the Ad Hoc
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PDD Committee completes its task and delivers its recommendations to the City
Council, the City will provide enhanced public notice relating o PDD applications and
hearings as follows.

(a). Complete Applications. Counsel for People will prepare a listing of
e-mail addresses of persons who wish to be notified of the filing of PDD
applications. The list may be updated as desired by People. Once such
applications are deemed complete, the City will provide a notice to the persons
on the list that includes the name of the applicant, the location and type of
project, a brief description of the project, and a description of any deviations in
property development standards from the Palm Springs Municipal Code
requestied by the Applicant. Application documentations will be available for
inspection at City Hall during normal business hours.

(b). Hearing Notices. On all public hearing notices related to projecls
involving a PDD application, the notice shall include a description of any
deviations in property development standards from the Palm Springs Municipal
Code requested by the Applicant.

3. Compromise of Claims and Dismissal of Action. The Parties hereby agree
to compromise and settle People's claims arising from or related to the facts alleged in
the Petition pursuant to the terms and conditions set forth herein, including the general
release set forth below in Paragraph 5. Concurrently with the mutual execution of this
Agreement, People shall execute and transmit o counsel for Palm Springs and
Developer a fully executed Request for Dismissal of the Petition, with prejudice, in a
form suitable for filing with the Court, which such Request for Dismissal shall be filed
with the Court by counsel for Palm Springs or Developer. Except as otherwise agreed
to by the Parties in writing, each Party shall bear ils own attorneys' fees and costs
incurred in the Petition proceeding.

4. No Admigsion of Liability. The Parties enter this Agreement and release
for the purpose of terminating the dispute between them. By entering into and carrying
out this Agreement, no Party to this Agreement admits any liability to any other Party on
any theory for any claim or cause of action. This Agreement shall not be used or
construed as an admission of liability by any Party hereto for any purpose.

5. General Releases.

(@)  This release is intended as a full and complete release by People in
relation to the Petition, the Action and the Project. No part of this release shall release
any rights or obligations of the Parties created by this Agreement. People, for itself, and
on behalf of its members, associates, predecessors, successors, assigns, parents,
subsidiaries, alter egos and affiliates (collectively, the “‘Releasing Parties”), fully release
and discharge Palm Springs, the Builder, the Developer, the Developer's affiliated
entities (including, without limitation, Wessman Holdings, LLC), and its respeclive
present and former officers, directors, employees, partners, attorneys, independent
contractors, agents, insurers, accountants, heirs, and successors and assigns
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(collectively, the "Released Parties"), from all rights, claims, demands, actions or
causes of action of every nature whatsoever which any of the Releasing Parties now
has or may have against any of the Released Parlies arising from or related to the
above recited facts, the Petition, the Action andfor the Project (collectively, the
“Released Claims"), except those rights and obligations arising out of this Agreement.
People, on behalf of itself and each of the Releasing Parties, cavenants not to threaten,
bring, commence, initiate, institute, file, join, maintain, prosecute, support, or threaten
any action{s) based in whole or part upon any of the Released Claims, except as
necessary to enforce this Agreement and the obligalions set forth herein. People
understands and agrees that this Agreement may be pled as a full and complete
defense and bar to, and may be used as the basis to dismiss with prejudice or enjoin,
any action(s) based in whole or in part upon a Released Claim.

(b) This release is intended as a full and complete release and
discharge of any and all Released Claims that the Releasing Parties may have arising
from or related to the Project or proceedings on the Petition. In making this reiease,
People, on behalf of itself and each of the Releasing Parties, intends to release the
Released Parties from any liability of any nature whatsoever for any claim of damages
or injury or for equitable or declaratory relief of any kind, whether the claim, or any facts
on which such claim might be based, is known or unknown to the party possessing the
claim. People has read and has otherwise been informed of the meaning of Section
1542 of the California Civil Code, and has consuited with its counsel, and understands
the provisions of Section 1542, People, on behalf of itself and each of the Releasing
Parties, expressly waive all rights under Sectlion 1542 of the Civil Code of the State of
California and any successor statute, which the Parties understand provides as follows:

A GENERAL RELEASE DOES NOT EXTEND TO CLAIMS

WHICH THE CREDITOR DOES NOT KNOW OR SUSPECT

TO EXIST IN HIS OR HER FAVOR AT THE TIME OF

EXECUTING THE RELEASE, WHICH IF KNOWN BY HIM

OR HER MUST HAVE MATERIALLY AFFECTED HIS OR

HER SETTLEMENT WITH THE DEBTOR.

People’s Initials: ck"/

{c) People, on behalf of itself ané each of the Releasing Partlies,
acknowledges that it may hereafter discover facts different from or in addition to those
which they now believe to be true with respect to the Released Claims. People, on
behalf of itself and each of the Releasing Parties, agrees that the foregoing releases
shall be and remain effective in all respects notwithstanding such different or additional
facts or any discovery thereof.

(d) No Released Party nor any related entities have made any
statement or representation to any of the Releasing Parties regarding any fact relied
upon in entering-into this Agreement, and People, on behalf of itself and each of the
Releasing Parties, expressly states it does not rely upon any statement, representation
or promise of any Released Party or related entities in executing this Agreement, or in
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making the settlement provided for herein, except as is expressly stated in this
Agreement.

(e) Each Party to this Agreement has made such investigation of the
facts pertaining to this settiement and this Agreement, and of all other matters
pertaining thereto, as it deems necessary. In entering into this Agreement, each Party
assumes the risk of any misrepresentation, concealment or mistake. If any Party should
subsequently discover that any fact relied upon by the Party in entering into this
Agreement was untrue, or that any fact was concealed from that Parly, or that the
Party’s understanding of the facts or of the law was incormrect, such Party shall not be
entitled to any relief in connection therewith, including without limitation upon the
generality of the foregoing, any alleged right or claim to set aside or rescind this
Agreement. This Agreement is intended to be, and is, final and binding among the
Parties.

)] If it is within the contemplation of the Parties to this Agreement that
each of them may have claims for relief or causes of action for malicious prosecution or
abuse of process or other claims in connection with the Petition proceeding described
above, and matters undertaken in connection therewith, it is the intention of the Parties
to this Agreement to fully, finally and forever release any and all such claims.

6. Representations, Warranties and Covenants. Each Party to this
Agreement (each, the “Representing Party”) hereby represents and warrants to the

other Parties as follows:

(a) The Representing Party has the right, power, legal capacity and
authority to enter into and perform its obligations under this Agreement, and no
approvals or consenis of any person or entity other than the Representing Party is
necessary in connection with it. The execution and delivery of this Agreement and the
documents related hereto by the Representing Party have been duly authorized by it,
and this Agreement and the documents related hereto, when executed and delivered,
shall constitute a legal, valid and binding obligation of the Representing Party
enforceable against it in accordance with their terms.

(b) Each person executing this Agreement on behalf of an entity, other
than an individual executing this Agreement on his or her own behalf, represents that he
or she is authorized to execute this Agreement on behalf of said entity.

(c)  The Representing Party has not assigned or fransferred to any third
party any of the rights, claims, causes of action or items to be released or transferred
which it is obligated to transfer or to release as part of this Agreement. If a
Representing Party breaches the foregoing representation and warranty, such
Representing Party shall defend, indemnify and hold harmless the non-breaching
Parties, of, from and against all liabilities, claims, demands, damages, costs, expenses,
and attorneys’ fees incurred by such non-breaching Parties as a result of any person or
entity asserting any such assignment or transfer in violation of this paragraph's



representation and warranty. It is the intention of the Parties, and each of them, that
this indemnity does not require payment as a condition precedent to recovery.

7. Entire Agreement. This Agreement contains the entire agreement of the
Parties, and supersedes any prior written or oral agreements between them concerning
the subject matter of this Agreement. This Agreement may only be waived, modified or
amended by the written agreement of all Parties to this Agreement.

B. Partial Invalidity. In the event that any term, covenant, condition or
provision of this Agreement shall be held by a court of competent jurisdiction to be
invalid or against public policy, the remaining provisions shall continue in full force and
effect.

9. No Waiver. The waiver by one Party of the performance of any covenant,
condition or promise shall not invalidate this Agreement, nor shall it be considered as a
waiver by such Party of any other (or the enforcement for subsequent breaches or
failures of the same) covenant, condition or promise. The delay in pursuing any remedy
or in insisting upon full performance for any breach or failure of any covenant, condition
or promise shall not prevent a Party from later pursuing remedies or insisting upon full
performance for the same or similar breaches or failures.

10. Headings. The headings, subheadings and numbering of the different
paragraphs of this Agreement are inserted for convenience and reference only and are
not to be taken as part of this Agreement or to control or affect the meaning,
construction or effect of the same.

11.  Governing Law. This Agreement shall be interpreted and enforced in
accordance with the laws of the State of California.

12. Successors In interest. Subject to any restrictions against assignment
contained herein, and to any legal limitations on the power of the signatories to bind
non-signatories to this Agreement, this Agreement shall inure to the benefit of, and shall
be binding upon, the assigns, successors in interest, agents and related entities of each
of the Parties hereto.

13. Time Is Of The Essence. Time is of the essence in the performance of all
obligations under this Agreement.

14. Necessary Acts. Each Party to this Agreement agrees to perform any
further acts and execute and deliver any further documents that may be reasonably
necessary to carry out the provisions of this Agreement.

15. Advice of Counsel. Each Party hereto, by its due execution of this
Agreement, represents to every other Party that it has reviewed each term of this
Agreement with its counsel in the above-referenced litigation, and that hereafter no
Party shall deny the validity of this Agreement on the ground that the Party did not have
advice of counsel generally or advice of its counsel in the aforementioned litigation.
Each Party has had the opportunity to receive independent legal advice with respect to
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the advisability of making the compromise and settlement provided for herein, and with
respect to the meaning of California Civil Code §1542.

16. Attorneys' Fees and Costs. Except as otherwise may be agreed to in a
writing executed by the one or more of the Parties hereto, each Party shall bear its own
attoneys' fees and costs in connection with the Action and the preparation and
execution of the Agreement.

17. Construction. Each Party has cooperaled in the drafting and preparation
of this Agreement. In any construction to be made to this Agreement, or of any of its
terms and provisions, the same shall not be construed against any Party.

18. Nolices. Any notice or demand which by any provision of this Agreement
is required or permitted to be given or served shall be deemed so given or served if sent
by United States mail, certified or registered mail, postage prepaid, with return receipt
requested. Such notices or demands shall be effective upon the earlier of (a) three (3)
business days after mailing, or (b) actual receipt as evidenced by the return receipt, and
shall be addressed as follows:

To: People
With a Copy To: Law Office of Babak Naficy
1504 Marsh Street

San Luis Obispo, CA 93401

To: City of Palm Springs
3200 East Tahquitz Canyon Way
Palm Springs, California 52262

With a Copy To: Douglas C. Holland, Esq.
Woodruff, Spradlin & Smart
555 Anton Boulevard, Suite 1200
Costa Mesa, CA 92626

To: Wessman Holdings, LLC
555 S. Sunrise Way, Suite 200
Palm Springs, CA 92264

With a Copy To: Emily Hemphill, Esq.
Post Office Box 1008
Rancho Mirage, CA 92270



To: Rich Meaney
Dakota Partners, LLC
700 E. Tahquitz Canyon Way, Suite A
Palm Springs, CA 92262

With a Copy To: M. Katherine Jenson, Esq.
Rutan & Tucker, LLP
611 Anton Boulevard, Suite 1400
Costa Mesa, CA 92626

Either Party may change its address for service of notices by giving written notice
to the other Parly of the new address.

19. No Third Parties Benefited. This Agreement is made for the sole benefit
and protection of Palm Springs, the Developer (and its successors, if any) and People
No other person shall have any right of action or right to rely thereon, and the Parties
hereto hereby agree that nothing contained in this Agreement shall be construed to vest
in any other person or entity any interest in or claim upon the funds that may be
advanced pursuant to this Agreement or any rights under this Agreement.

20. Execution. This Agreement may be executed in counterparis and by
facsimile signature; provided, however, that any Party executing this Agreement by
facsimile signature shall provide the original of his signature to every other Party within
one (1) business day. When each Party has signed and delivered at least one such
counterpart to each Party's counsel, each counterpart shall be deemed an original, and
when taken together with other signed counterparis, shall constitute one Agreement
which shall be binding upon and effective as to all Parlies. One fully executed original is
to be delivered to counsel for each Party hereto.

[Remainder of Page Intentionally Left Blank]



IN WITNESS WHEREOF, the Parties have executed this Agreement as of the
date first written above

PEOPLE FOR PROPER PLANNING

By:
; O Name:
Title: An Individual and on Behalf of Title An Individual and on Behalf of
People for Proper Planning People for Proper Planning
APPROVED AS TO FORM.

o /SM,M/\

Name: Babak Naficy
Title: Attorney for Petltloners

CITY OF PALM SPRINGS; PALM

SPRINGS CITY COUNCIL
By: =
Nam _
Title: g i 2w ge?d
ATTESTED:
By :Z-»JA—M—‘W——F“-\

T PAALEES TH O S
I Crty Clerk, City of Palm Springs

APPROVED AS TO FORM:

Name Do )lgT's Holland S
Title. CityiAttorney, City of Paim Springs

[Continued on Next Page]



WESSMAN HOLDINGS, LLC

APPROVED AS TO FORM:

By:
Name: Emily Hemphill
Title: Attorney for Real-Parties-In-Interest

DAKOTA PS, LLC

o e g

Name: oda \O sz 50
Tiii‘lr::e % (LT x>

7 v

APPROVED AS TO FORM:

NS s

Name: M. Katherine Jgson
Title: Attorney for Dakota PS, LLC

[Signature Page to Seltlement Agreement and Mutual General Release]



WESSMAN HOLDINGS, LLC

By

Name

Title GAN, i
DAKOTA PS, LLC

By: \ A Aerrpe—
Name® L) s g 0

Title

APPROVED AS TO FORM:

-'-"[éz 47/} __\-:'._..-sr.wﬁ'_.....
Name: Eprily Hemphill
y for Real-Parties-In-Interest

APPROVED AS TO FORM:

/P

Name: M. Katherine Jgsison
Title: Attorney for Dakota PS, LLC

[Signature Page to Settlement Agreement and Mutual General Release]



Evert Calendan

City Council Meeting Agenda and Staff Reports

November 16, 2016

Date: 11/16/2016 6:00 PM

Location: City Hall Council Chamber
3200 E. Tahquitz Canyon Way
Palm Springs, California 92262

Introduction:
Upcoming City Council Meeting
CITY COUNCIL
AND AS SUCCESSOR AGENCY TO THE PALM SPRINGS COMMUNITY REDEVELOPMENT
AGENCY

CITY OF PALM SPRINGS, CALIFORNIA
Council Chamber, 3200 East Tahquitz Canyon Way, Palm Springs, California 92262
www.palmspringsca.gov

AGENDA

Robert Moon, Mayor
Chris Mills, Mayor Pro Tem
Ginny Foat, Councilmember
Geoff Kors, Councilmember

J.R. Roberts, Councilmember

City of Palm Springs Mission Statement: Palm Springs is an inclusive world-class city dedicated to providing
excellent and responsive public services to enhance the quality of life for current and future generations.

David H. Ready, Esq., Ph.D., City Manager
James Thompson, Chief of Staff/City Clerk
Marcus Fuller, Assistant City Manager/City Engineer
Douglas C. Holland, City Attorney
Geoffrey S. Kiehl, Director of Finance and Treasurer

Any person who wishes to provide public testimony for an Item on the Agenda MUST file a speaker card
prior to the Public Testimony (Non-Public Hearing Agenda Items Only) prior to that portion of the meeting,.
Testimony for Public Hearings will be allowed only during the Public Hearing. [Two (2) minutes per
speaker]

Testimony for Public Hearings will only be taken at the time of the hearing. Any person who wishes to speak
at a Public Hearing must file a “Speaker Card” with the City Clerk BEFORE the Public Hearing is called.
[Two (2) minutes per speaker]

Any person who wishes to speak on a topic not on the agenda within the City’s jurisdiction during the “Public
Comments” portion of the agenda must file a “Speaker Card” with the City Clerk BEFORE that portion of the
agenda is called. [Two {2) minutes per speaker] Although the City Council values your comments, pursuant
to the Brown Act, it generally cannot take any action on items not listed on the posted agenda.

Please note, any agenda item which has not been initiated by 11:00 P.M. may be continued to a subsequent
meeting.



At approximately 10:00 P.M., the City Council will determine the number of speakers who wish to address
the City Council during Public Comment for non-Agenda Items, and determine which agenda items will be
considered before the 11:00 P.M. Adjournment time.

4:30 P.M. CLOSED SESSION
CALL TO ORDER (Council Chamber):

PUBLIC COMMENT (Council Chamber): This time has been set aside for members of the public to
address the City Council on items contained only on the Closed Session Agenda,

RECESS TO CLOSED SESSION (Small Conference Room): See Closed Session Agenda.
6:00 P.M. REGULAR MEETING
CALLTO ORDER:

ROLL CALL:
PRESENTATIONS:

CITY MANAGER’S REPORT: This time is set aside for the City Manager to update the City Council on
important items initiated by staff or previously requested by the City Council.

REPORT OF CLOSED SESSION:

ACCEPTANCE OF THE AGENDA: The City Council will discuss the order of the agenda, may amend the
order, add urgency items, note abstentions or “no” votes on Consent Calendar items, and request Consent
Calendar items be removed from the Consent Calendar for discussion. The City Council may also remove
items from the Consent Calendar prior to that portion of the Agenda.

PUBLIC TESTIMONY: (Non-Public Hearing Agenda Items ONLY)

This time has been set aside for members of the public to address the City Council only on agenda items.
Two (2) minutes will be assigned to each speaker. Testimony for Public Hearings will only be taken at the
time of the hearing, and General Public Comments, non-agenda items, will be taken later in the meeting.

1. CONSENT CALENDAR:

The following routine matters may be acted upon by one motion. Individual items may be removed by the
Council for separate discussion at this time or under Approval of the Agenda. The title is deemed to be read
and further reading waived on any ordinance listed on the Consent Calendar for introduction or adoption.

1.A. APPROVAL OF MINUTES:
RECOMMENDATION: Approve the City Council Special Meeting Minutes of November 2, 2016, Regular
Meeting Minutes of November 2, 2016, and Regular Meeting Minutes of October 19, 2016.

1.B. STAFF AUTHORIZED AGREEMENTS AND PURCHASE ORDERS FOR THE MONTH OF OCTOBER
2016:

RECOMMENDATION: Receive and file the report of Staff Authorized Agreements and Purchase Orders
for the period of October 1 through October 31, 2016.



1.C. SECOND READING AND ADOPTION OF ORDINANCE NO. 1903 ESTABLISHING THE PALM
SPRINGS SMALL HOTEL TOURISM BUSINESS IMPROVEMENT DISTRICT:

RECOMMENDATION: Waive the second reading of the ordinance text in its entirety and adopt
Ordinance No. 1903, "AN ORDINANCE OF THE CITY OF PALM SPRINGS, CALIFORNIA, ADDING
CHAPTER 5.83 TO THE PALM SPRINGS MUNICIPAL CODE, ESTABLISHING THE PALM SPRINGS
SMALL HOTEL TOURISM BUSINESS IMPROVEMENT DISTRICT.”

1.D.  SECOND READING AND ADOPTION OF ORDINANCE NO. 1906 RELATING TO PERMITTING
TRANSPORTATION NETWORK COMPANIES TO OPERATE AT THE PALM SPRINGS INTERNATIONAL
AIRPORT:

RECOMMENDATION: Waive the second reading of the ordinance text in its entirety and adopt
Ordinance No. 1906, "AN ORDINANCE OF THE CITY OF PALM SPRINGS, CALIFORNIA, AMENDING
SECTION 16.02.015(B) OF, AND ADDING CHAPTER 16.37 TO, THE PALM SPRINGS MUNICIPAL CODE
RELATING TO PERMITTING TRANSPORTATION NETWORK COMPANIES TO OPERATE AT THE PALM
SPRINGS INTERNATIONAL AIRPORT.”

1.E. PALM SPRINGS PUBLIC LIBRARY BOARD OF TRUSTEES ANNUAL REPORT FOR FISCAL YEAR
2015-16;

ACTION: Receive and file the Palm Springs Board of Library Trustees Annual Report for Fiscal Year 2015-
16.

1.F. PALM SPRINGS INNOVATION HUB AND ACCELERATOR CAMPUS QUARTERLY REPORT:
RECOMMENDATION: Receive and file the first quarterly report from the Coachella Valley Economic
Partnership (CVEP) for the Palm Springs Innovation Hub (iHub) for the period of July 1 to September 30,
2016. .

1.G. RATIFY AND APPOINT THE NOMINATION OF THE CITY OF CATHEDRAL CITY TO THE PALM
SPRINGS INTERNATIONAL AIRPORT COMMISSION FOR THE TERM ENDING JUNE 30, 2018:
RECOMMENDATION: Appoint Mitchell Spike, as the City of Cathedral City representative, to the Palm
Springs International Airport Commission for the term ending June 30, 2018.

1.H. APPOINT TWO MEMBERS OF THE CITY COUNCIL TO THE AD HOC SUBCOMMITTEE TO
REVIEW THE PLANNED DEVELOPMENT DISTRICT PROCESS:

RECOMMENDATION: Appoint Mayor Pro Tem Mills and Mayor Moon to an ad hoc City Council
Subcommittee for the review of the Planned Development District process with a sunset date of June 30,
2017.

1.I.  PURCHASLE AND INSTALLATION OF OUTFITTING EQUIPMENT FOR 11 NEW POLICE PATROL
VEHICLES:

RECOMMENDATION: 1) In accordance with Palm Springs Municipal Code Section 7.05.040 “Brand
Name Specifications”, authorize the City Manager to utilize sole-source bidding with Federal Signal in the
acquisition of light bars and sirens for standardization of the Police Department vehicles; 2) Award the
outfitting of Police Department vehicles on an as-needed basis at fixed unit prices of $13,413.65 for Patrol
Utility Vehicles, $7,075.10 for Admin/Undercover Vehicles, $8,315.08 for Patrol Admin Utility Vehcles, and
$15,236.18 for K-g Vehicles with fixed pricing valid through June 30, 2018, with two (2) additional one-year
extensions through June 30, 2020, with fixed pricing subject to an annual CPI adjustment; 3) Authorize a
Purchase Order in the amount of $28,147.24 to Federal Signal Corporation for purchase of outfitting
equipment (light and sirens) for 11 new Police Department Patrol Utility Vehicles; 4) Authorize a Purchase
Order in the amount of $147,550.15 with West Coast Lights & Sirens, Inc. for outfitting of 11 new Police
Department Patrol Vehicles at a fixed price of $13,413.65 each; and 5) Authorize the City Manager to execute



all necessary documents.

1.J. APPROVAL OF PAYROLL WARRANTS, CLAIMS AND DEMANDS:

RECOMMENDATION: 1) Adopt Resolution No. , “A RESOLUTION OF THE CITY COUNCIL OF
THE CITY OF PALM SPRINGS, CALIFORNIA, APPROVING PAYMENT OF CLAIMS AND DEMANDS BY
WARRANTS NUMBERED 1088146 THROUGH 1088259 TOTALING $2,305,622.88, DRAWN ON BANK
OF AMERICA;” 2) Adopt Resolution No. , “A RESOLUTION OF THE CITY COUNCIL OF THE CITY
OF PALM SPRINGS, CALIFORNIA, APPROVING PAYMENT OF PAYROLL WARRANTS FOR THE
PERIOD ENDED 10-08-2016 BY WARRANTS NUMBERED 419693 THROUGH 419704 TOTALING
$23,279.89, LIABILITY CHECKS NUMBERED 1088260 THROUGH 1088278 TOTALING $84,533.63,
FIVE WIRE TRANSFERS FOR $66,940.91, AND THREE ELECTRONIC ACH DEBITS OF $1,416,317.82 IN
THE AGGREGATE AMOUNT OF $1,591,072.25, DRAWN ON BANK OF AMERICA;” 3) Adopt Resolution
No. , “A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF PALM SPRINGS, CALIFORNIA,
APPROVING PAYMENT OF CLAIMS AND DEMANDS BY WARRANTS NUMBERED 1088279 THROUGH
1088288 TOTALING $152,802.72, DRAWN ON BANK OF AMERICA;” 4) Adopt Resolution No. , YA
RESOLUTION OF THE CITY COUNCIL OF THE CITY OF PALM SPRINGS, CALIFORNIA, APPROVING
PAYMENT OF CLAIMS AND DEMANDS BY WARRANTS NUMBERED 1088289 THROUGH 1088459
TOTALING $1,591,141.87, DRAWN ON BANK OF AMERICA;” 5) Adopt Resolution No. , “A
RESOLUTION OF THE CITY COUNCIL OF THE CITY OF PALM SPRINGS, CALIFORNIA, APPROVING
PAYMENT OF PAYROLL WARRANTS FOR THE PERIOD ENDED 10-22-2016 BY WARRANTS
NUMBERED 419705 THROUGH 419716 TOTALING $20,212.96, LIABILITY CHECKS NUMBERED
1088460 THROUGH 1088479 TOTALING $85,651.06, FIVE WIRE TRANSFERS FOR $58,361.16, AND
THREE ELECTRONIC ACH DEBITS OF $1,372,791.61 IN THE AGGREGATE AMOUNT OF $1,537,016.79,
DRAWN ON BANK OF AMERICA;” and 6) Adopt Resolution No. , “A RESOLUTION OF THE CITY
COUNCIL OF THE CITY OF PALM SPRINGS, CALIFORNIA, APPROVING PAYMENT OF CLAIMS AND
DEMANDS BY WARRANTS NUMBERED 1088480 THROUGH 1088566 OF $1,879,409.66, DRAWN ON
BANK OF AMERICA.”

1.K. ACCEPT THE FISCAL YEAR 2016-17 STATE HOMELAND SECURITY PROGRAM GRANT FROM
FEDERAL EMERGENCY MANAGEMENT AGENCY VIA THE CALIFORNIA GOVERNOR'S OFFICE OF
EMERGENCY SERVICES AND THE RIVERSIDE COUNTY EMERGENCY MANAGEMENT DEPARTMENT
IN THE AMOUNT OF $7,067:

RECOMMENDATION: 1) Accept a grant from the California Governor’s Office of Emergency Services
through the Riverside County Office of Emergency Services in the amount of $7,067; and 2) Authorize the
City Manager to execute all necessary documents.

EXCLUDED CONSENT CALENDAR: Items removed from the Consent Calendar for separate discussion
are considered at this time.

2. PUBLIC HEARINGS:

2.A. PROPOSED ORDINANCES ADOPTING AND AMENDING THE 2016 CALIFORNIA BUILDING
STANDARDS CODE (TITLE 24) INCLUDING THE 2016 CALIFORNIA FIRE CODE, THE 2016
CALIFORNIA BUILDING CODE, THE 2016 CALIFORNIA RESIDENTIAL CODE, THE 2016 CALIFORNIA
PLUMBING CODE, THE 2016 CALIFORNIA MECHANICAL CODE, THE 2016 CALIFORNIA ELECTRICAL
CODE, THE 2016 CALIFORNIA GREEN BUILDING STANDARDS CODE, THE 2016 CALIFORNIA
ENERGY CODL THE 2016 CALIFORNIA EXISTING BUILDING CODE, THE 2016 CALIFORNIA
HISTORIC BUILDING CODE; ADOPTING AND AMENDING TIlL 2012 INTERNATIONAL PROPERTY
MAINTENANCE CODE; ADOPTING THE CITY OF PALM SPRINGS BUILDING ADMINISTRATIVE



CODEL, AND ADOPTING THE INTERNATIONAL FIRE CODE:
RECOMMENDATION: 1) Open the public hearing and receive public testimony; 2) Waive the second
reading of the ordinance text in its entirety and adopt Ordinance No. 1904, “AN ORDINANCE OF THE CITY
OF PALM SPRINGS, CALIFORNIA, AMENDING AND RESTATING ARTICLE I OF CHAPTER 8.04 OF
THE PALM SPRINGS MUNICIPAL CODE, ADOPTING BY REFERENCE, TOGETHER WITH CERTAIN
ADDITIONS, AMENDMENTS AND DELETIONS THE 2016 CALIFORNIA BUILDING CODE INCLUDING
APPENDICES C, I, AND J, THE 2016 CALIFORNIA RESIDENTIAL CODE, INCLUDING APPENDIX H,
THE 2016 CALIFORNIA MECHANICAL CODE, THE 2016 CALIFORNIA PLUMBING CODE INCLUDING
APPENDICES A, B, D, G, I AND K, THE 2012 INTERNATIONAL PROPERTY MAINTENANCE CODE
INCLUDING ALL APPENDICES, THE 2016 CALIFORNIA EXISTING BUILDING CODE, THE 2016
CALIFORNIA HISTORIC BUILDING CODE INCLUDING APPENDIX A, THE 2016 CALIFORNIA
ELECTRICAL CODE, INCLUDING ALL APPENDICES, THE 2016 CALIFORNIA ENERGY CODE
INCLUDING ALL APPENDICES, AND THE 2016 GREEN BUILDING STANDARDS CODE INCLUDING
ALL APPENDICES AND AMENDING AND RESTATING ARTICLE IV OF CHAPTER 8.04 OF THE PALM
SPRINGS MUNICIPAL CODE ADOPTING THE CITY OF PALM SPRINGS BUILDING ADMINISTRATIVE
CODE;” 3) Waive the second reading of the ordinance text in its entirety and adopt Ordinance No. 1905, “AN
ORDINANCE OF THE CITY OF PALM SPRINGS, CALIFORNIA, AMENDING AND RESTATING ARTICLE
VI OF CHAPTER 8.04 OF THE PALM SPRINGS MUNICIPAL CODE, ADOPTING BY REFERENCE,
TOGETHER WITH CERTAIN ADDITIONS, AMENDMENTS AND DELETIONS, THE 2016 CALIFORNIA
FIRE CODE INCLUDING APPENDIX CHAPTER 4 AND APPENDICES B, F, I, N, P AND Q, AND
ADOPTING BY REFERENCE THE 2015 INTERNATIONAL FIRE CODE;” and 4) Adopt Resolution No.
, “A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF PALM SPRINGS, CALIFORNIA,
FINDING THAT CERTAIN LOCAL CONDITIONS REQUIRE AMENDMENTS, ADDITIONS, AND
DELETIONS TO THE CALIFORNIA BUILDING CODE 2016 EDITION, THE CALIFORNIA RESIDENTIAL
CODE 2016 EDITION, AND THE CALIFORNIA ELECTRICAL CODE 2016 EDITION, AND THE
CALIFORNIA FIRE CODE 2016 EDITION.”

2.B. MODERN DEVELOPMENT LLC FOR TENTATIVE TRACT MAP (TTM) 37039 FOR THE
CONSTRUCTION OF AN EIGHT (8) UNIT CONDOMINIUM PROJECT LOCATED AT 155 WEST SAN
RAFAEL DRIVE AND CEQA DETERMINATION:

RECOMMENDATION: 1) Open the public hearing and receive public testimony; and 2) Adopt Resclution
No. , “A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF PALM SPRINGS, CALIFORNIA,
APPROVING TENTATIVE TRACT MAP 37039 CREATING ONE (1) LOT EQUALING 53,200-SQUARE
FEET FOR THE PURPOSE OF AN EIGHT (8) UNIT CONDOMINIUM PROJECT CONSISTING OF FOUR
(4) ATTACHED CONDOMINIUM UNITS IN TWO (2) BUILDINGS ON COMMON GROUND AND
APPROVING A DETERMINATION THAT THE ACTION IS CATEGORICALLY EXEMPT FROM THE
CALIFORNIA ENVIRONMENTAL QUALITY ACT (CEQA) ON PROPERTY LOCATED AT 155 WEST SAN
RAFAEL ROAD, ZONE R-2, SECTION 4.”

2.C. SUNIA INVESTMENTS LLC FOR TENTATIVE TRACT MAP (TTM) 37143 FOR THE
CONSTRUCTION OF A 24 UNIT CONDOMINIUM PROJECT LOCATED AT 305 WEST SAN RAFALL
ROAD AND CEQA DETERMINATION;

RECOMMENDATION: 1) Open the public hearing and receive public testimony; and 2) Adopt Resclution
No. , “A RESOLUTION OF THE CITY COUNCIL OF THE CITY OF PALM SPRINGS, CALIFORNIA,
APPROVING TENTATIVE TRACT MAP 37143 CREATING ONE (1) LOT EQUALING 4.05-ACRES FOR THE
PURPOSE OF A 24 UNIT CONDOMINIUM PROJECT CONSISTING OF FOUR (4) ATTACHED
CONDOMINIUM UNITS IN SIX (6) BUILDINGS ON COMMON GROUND, AND APPROVING A
DETERMINATION THAT THE ACTION IS CATEGORICALLY EXEMPT FROM THE CALIFORNIA
ENVIRONMENTAL QUALITY ACT (CEQA) ON PROPERTY LOCATED AT 305 WEST SAN RAFAEL ROAD,
ZONE R-2, SECTION 4,



APN 504-103-001,-106.”
3. LEGISLATIVE: None.
4. UNFINISHED BUSINESS:

4.A. APPROVAL OF PLANS, SPECIFICATIONS AND ESTIMATE (PS&E) AND AUTHORIZATION TO BID
THE CITY COUNCIL CHAMBER AUDIO/VISUAL SYSTEM UPGRADE (CP 15-06):
RECOMMENDATION: 1) Approve the plans, specifications, and estimate; and 2) Authorize staff to
advertise and solicit bids for the City Council Chamber Audio/Visual System Upgrade (CP 15-06).

5. NEW BUSINESS:

5.A. APPOINT TWO MEMBERS OF THE CITY COUNCIL TO THE AD HOC SUBCOMMITTEE TO
REVIEW THE JOINT POWERS AGREEMENT GOVERNING THE GREATER PALM SPRINGS
CONVENTION & VISITORS BUREAU:

RECOMMENDATION: Appoint two members of the City Council to an ad hoc City Council Subcommittee
to review the Greater Palm Springs Convention & Visitors Bureau’s Joint Powers Agreement with a sunset
date of June 30, 2017.

PUBLIC COMMENT: (Non-Agenda Items) This time has been set aside for members of the public to
address the City Council on items of general interest within the subject matter jurisdiction of the City.
Although the City Council values your comments, pursuant to the Brown Act, it generally cannot take any
action on items not listed on the posted agenda. Two (2} minutes will be assigned to each speaker.
Testimony for Public Hearings will only be taken at the time of the hearing.

UPCOMING AGENDA DEVELOPMENT: This time is set aside for the City Council to prioritize and set
future agenda items.

COUNCILMEMBER COMMENTS, REQUESTS, AND REPORTS: Additional general comments,
reports, announcements, requests of staff and/or issues of concern to Councilmembers are briefly presented
at this time.

ADJOURNMENT: The City Council will adjourn to an Adjourned Regular Meeting, Wednesday,
November 30, 2016, in the Council Chamber, City Hall, 3200 East Tahquitz Canyon Way, Palm Springs.

The next regular City Council meeting will be Wednesday, December 7, 2016, at 6:00 P.M. Council Chamber,
City Hall, preceded by Closed Session, Small Conference Room, City Hall, 3200 East Tahquitz Canyon Way,
Palm Springs.

Agenda: 2016-11-16 Regular Meeling Agenda
Return to full list >>



Flinn Fagg

From: Judy Deertrack <judydeertrack@gmail.com>

Sent: Monday, November 21, 2016 10:01 AM

To: Flinn Fagg; Kathy Weremiuk; Frank Tysen; Robert Stone; Lyn Calerdine; Tracy Conrad;
Michael Johnston; Marv Roos; Jim Harlan; Scott Bigbie; Robert Moon; Geoff Kors

Subject: PDD STUDY GROUP / COMPLETED DATA TABLE AND WORKING SHEETS

Attachments: PDD STUDY - TABLE OF ZONING WAIVERS (2006-2016).pdf; TABLE OF COMMERCIAL

ZONES _ PDD STUDY.pdf; TABLE OF RESIDENTIAL ZONES _ PDD STUDY.pdf; TABLE OF
GENERAL PLAN STANDARDS _ PDD STUDY .pdf

Dear Folks,

I look forward to this afternoon, and Flinn-- it sounded like the power point only needs a fiash drive
from me with the pdf files, so I will have that for you. I have 49 documents, either in one group, or
split in two, according to your capacity.....I can go through about twenty projects with graphics to
get the spread of issues.

I have completed the data table of the cases that were approved and had adequate data for an
assessment. I did not assess the Downtown Plan within this grouping, but will handle that
separately.

I have three General Plan and/or Zoning Tables for you.

Thank you so much.

Judy Deertrack
760 325 4290



OFP : SPRINGS- ABLEO PLANNED DEVELOPME DISTRI (PDD)
A D PON RO 006-2016

w R OF DEVELOPMENT STANDARDS

HIGH
GEN PLAN LOT LOT OPEN  SETBACKS  BLDG
PDD SPEC PLN DENSITY  amea  coverage MEIGHT B space DISTANCE ©RHING
X
X
X
X

N Inconsistent with General Plan, Specific Plan {PDD Amends Plan or musu e of und rl ing Zo e for Standard of Comparison.

PD 131 Belardo used R-3 as an underlying zone within NCC D signation. NCC 15 compatibl  wath C-D-N or C-S-C Zones, and prohibit hotel and residential. R-3 prohibits hotels with detached
restaurants (Hacienda Cantina). Project boundarnies were not established. The 17-acre boundary for SteinMart was used to calculate Density, Lot Area, Lot Coverage, Open Space and Setbacks.
X Waver of Standard with the Use of Planned Development District Ordinance 94.03.00 (PD).

4 PD 232 Family Development contain 2 SFR units, average lot  ze of 5 000 sf, arguably misusing underlying Zone for Comparison R-2 that require 20,000 sf min. lot size for SFR in MDR.
Not ' Modified PDD’s are notass  ed against the oniginal General Plan or Zoning Standards but only difference from last PDD. Could be problematic with incremental changes over time.

6 pp 303 Matthew Place 2006). Tandem Parking (no ordinance authority} Waive Height Re trictions on adjacent R-1 (steep slopes); Distance between Bldgs (New Common Space Concept)
PD 309 San Jacinto approved SFR and MFR and ignored the preferred mixture of industrial, re 1 ential (15-25%]), and commercial established for MU/MU Indian and San Rafael.

8 pPD 314 Mesquite (SFR & MFR] 1s within Tourist Resort Commercial. Residential uses, if proposed, are secondary and ancillary to hotel uses. Not achieved. SFR is prohibited in TRC.
November 21 2016 Judy Deertrack, Consultant 1
o 1 for Pr per Planning
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DIS RI

(PDD)

w R OF DEVELOPMENT STANDARDS

GEN PLAN

DENSITY

LOT
AREA

COVERAGE

HEIGHT

HIGH

ORD.

SPACE

BLDG

PARKING

317 Eagle Cyn.
2006

N?

X

No data

No data

X No data

321 Morrison
2010

Nio

X

No data

322 Palms Hotel
2006

NI

X

323 Smoke Tree
2006

N12

324 Rael
2006,11 & 15

Second Modification to PDD (Standards Reduced 3X)

327 Nichols
2008

N13

329 Art Colony
2007

First Modifi

cation to PDD (Standards Reduced 2X)

339 Hard Rock
2008

X

340 Olivera
2008

NM

341 Vivante
2012

N1S

342 Palm Mtn
2008

N16

343 Crosse Pt
2007

9pD 317 Eagle Canyon, 230 homes on 30 acres, density of 4 du/ac. General Plan Designation of Estate Residential {0-2 du/ac). Project was approved with a Density Transfer (Settlement
Agreement) of 70 Units. No ordinance authority for Transfer of Density. The City uses state guidelines, but no local criteria exists for receiving lot.

10 pp 321 Morrison is 53 SFR at a density of 6.25 du/ac (inconsistent) on 5,000-8,000sf lots (inco sistent) in HDR (15-30) and MDR (SFR=10,000sf lot). R-G-A zone inconsistent with Gen PI.

11 pp 322 Palins Hotel, may exceed the High-Density Residential Density Range {51 DU/AC) unless the City's Transfer of Density Rights from an adjacent hotel is an authorized act.

12 pp 323 Smoke Tree ata project density of 0.80 DU/AC is inconsistent with the General Plan Lo  -Density Residential (4-6 DU/AC) standard. Can second units be included in the count?
13 pp 327 Nichols, is mixed-use commercial and residential uses in the same building, The City ad its it has no ordinance that creates standards of review. Ad Hoc process.
14 pp 340 Olivera Town Homes at a p oject density of 8 DU/AC (MDR), is inconsistent with the HDR General Plan Designation (15-30 DU/AC).
13 pp 341 Vivante, places Assisted Living Use in the Tourist Resort Commercial General Plan Land Use Designation where it is specifically prohibited.

16 pp 342 Palm Mountain, Use of R-3 HDR} zoning standards after a General Plan Amendment to Central Business District (CBD) Designation. Underlying zoning is inconsistent.
Judy Deertrack, Consultant
People for Proper Planning
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—— — = _mama__cvezﬁwoi Noomimcpm e bgite il o i 3
WAIVER OF DEVELOPMENT STANDARDS
GEN PLAN LOT LOT HIGH OPEN SETBACKS BLDG
EDD specpy | USE | DENSITY - \ppa | coverace | HEIGHT wﬁw SPACE | STEPBACKS | pIsTANCE | PARKING
347 Farrell Prof. X
2008
i m%cwwa = GM_M.M d City denied Gen Plan Amendment to Commercial on Sunrise; created vacant remainder parcel and built remaining residential
348 Fuel Storage X
2010
351 Time Share , ,
2008 & 2011 Second Modification to PDD (Standards Reduced 2X - No Record of Changes)
354 Michael's P1
2008 S oS X
IOTPS Asstliv N17 X Uptown Distr, - GPA from NCC to HDR X X X X X
358 Michael’s Pl
2011 N8 X X X X X
359 Michael’s H.
2011 X X X X
360 Arrive
2012 X X X X
362 Stonewall
19
2013 ) X X X X
mmw%pmumo_ N20 X X X Design Non-Conformance (Major) X X
365 Dakota [l
2
2014 N X X X X X
366 Serena Park 0Sto
2016 VLDR S S X S 3
368 Kaptur Court TR to
2014 LDR S S 3

17 N = Inconsistent with General Plan, Specific Plan (PDD Amends Plan), or underlying Zone not used for Standards of Comparison | X = Waiver of Standards with use of PDD
18 pp 358 Michael's Place, the City admittedly has no standard for assisted living bed count, and uses the R-3 dwelling unit count as a substitute. Issues with calculating parking for same reason.
19 pp 362 Stonewall (See Footnote 18 Above for issues with calculating bed count on Assisted Living Projects.

20 pp 363 PS Sol, Project Density for the General Plan High-Density Residential (HDR) Designation is inconsistent at 6.5 DU/AC. Section 14 prohibits SFR in HDR by its terms.

21 pp 345 Dakota I, Project in HDR {15-30 du/ac) Designation. Density of 6.5 du/ac inconsistent with HDR. Fourth District Court of Appeal warned against eliminating minimum thresholds.
November 21 2016 Judy Deertrack, Consultant 3
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CITY. OF PALM SPRINGS - TABLE OF PLANNED DEVELOPMENT DISTRICTS (PDD)

ACTED UPON FROM 2006 - 2016 ) o i ErCh
WAIVER OF DEVELOPMENT STANDARDS
GEN PLAN LOT LOT Lol OPEN | SETBACKS | BLDG
RDD specpLN | USE | DENSITY | ppa | covirage | HEIGHT MNW“ SPACE | STEPBACKS | DISTANCE | TARKING
370 Alvarado
2015 N LS X X X X
371 Linea

2014 x S S
372 Orchid Tree Unkown?3 X X
373 Via Olivera X X X X X X X

NCC to

374 750 Lofts MU/Mu X X X X
376 Canyon Lofts X X X X
379 Woodbridge Nz4 N X X X

22 pp 370 Alvarado in the Art Colony, used the PDD to modify the (R-1-C) required zone standards. (Staiff Report page 3). Mixed-Use/Multi-Use Zone. Density is 9 DU/AC.
23 pp 372 Orchid Tree, on the renovation the Owner grandfathered the non-conforming status, and only counted new rooms, City's ordinances specify to correct non-conforming use,

24 pp 379 Woadbridge, Palm Canyon / Sunny Dunes Mixed-Use District has explicit standards on predominance of retail foffice in the mixed-use district. PDD is mixture of MFR and SFR.

November 21 2016

Judy Deertrack, Consuitant
People for Proper Planning




TABLE OF COMMERCIAL ZONES — PALM SPRINGS

Submitted by: Judy Deertrack to the PDD Study Group (November 2016}

PROHIBITED LOT LOT FLOOR AREA GEN PLAN

A USE AREA | DIMENsiONs | SETBACKS | OPENSPACE | =~ cyp HEIGHT | compaTIBLE

Professional Professional Zone. The “P” zone is intended to provide for the development of a2 professional district with necessary related retail commercial uses
92.08.00 and other compalible facilities.
Professional IND, RES. 20.000 SF 130W See 40 Gen Plan 24’/ 2 stories | CBB, MU, REG.
92.08.00 Most RETAIL ! 150D Standards > Designation High-Rise Ord. Sm. Hetel (C)
Central Business District Zone. A. The C-B-D zone is intended for the central business district, primarily retail business in character, with related

C-B-D hotels, multiple-family dwellings, and service, office, cultural and institutional uses. The central business district is intended to be a compact, lively,
92.09.00 active, intensively used area catering to the pedestrian. Planled walkways, covered walks and open plazas that provide for sitling, dining, conversing,

gathering and window shopping are permilled and encouraged. B. Hisloric Village Center identified by seclions. {Reference)

C-B-D 75W See 30%C 30FT
92.09.03 SIE sl 128D Standards | 45% R & H 1.OFAR | High-Rise Ord.

Designed Neighborhood Shopping Center Zone. The C-D-N zone provides an opportunity for convenience commercial uses to be oriented directly

C-D-N to the residential neighborhood they serve by means of a planned commercial complex. The shopping centers established under this zone are
92.10.00 intended to be an integrated element of the neighborhood and to promote a harmonious relationship between convenience services and the

L residential environment through compatibility of site design and architectural treatment of structures. The C-D-N zone will not be granted until a
conditional use permit has been granted and all conditions complied with.

C-D-N Residential & Between 450W See NA Gen Plan 30FT NCC
92.103.03 Hotels 10-30 Acres 450D Standards Designation No High-Rise

C-S-C Community Shopping Center Zone {Highway Frontage 500'}). The C-5-C zone is designed to combine the general variety of community-level
92 11.00 commercial services, in a planned shopping complex. The organization of services into a coordinated and interrelated complex is found to be a

. desirable alternative to scattered strip commercial development. Minimum 500° frontage on a major or secondary highway.

C-S-C Residential Between 500’ Fronting See NA Gen Plan 30FT TRC, REG,,
92.11.03 Not Otherwi Allowed | 15-60 Acres Highway Standards Designation High-Rise Ord. | MIXED USE
C-1 Retail Retail Business Zone. The C-1 zone is intended as a business district, primarily retail business in character, with related hotels, service, office,
92.12.00 cultural and institutional uses.

C-1 Ret./Hotel SFR 20,000 SF 100 FT See 30% LSC Gen Plan 30FT TRC, HOTEL
92.12.03 By Com Deter. BLDG: 2,000 Frontage Standards ° Designation | High-Rise Ord. | REG. & MU

C-1-AA Large-Scale Retail Commercial. This C-1AA zone is designed to provide for the integration of large-scale retail commercial development with resort
92.13.00 hotel complexes, hotels and multiple-family dwellings. MFR and Hotel allowed. SFR Prohibited

C-1-AA SFR 2 Acres T See 30% LSC Gen Plan 30FT REGIONAL
92.13.03 By Com Deter. BLDG: 5,000 Standards ° Designation | High-Rise Ord. | MIXED-USE
mmmu—moo General Commercial Zone. The C-2 zone is intended for general commercial use.

C-2 SFR 20,000 SF Use C-1 See C-1 30% LSC Gen Plan 30FT REGIONAL
92.14.03 By Com Deter. | BLDG: 2,000 Standards ? Designation | High-Rise Ord. | MIXED-USE




TABLE OF RESIDENTIAL ZONES — PALM SPRINGS

Submitted by: Judy Deertrack to the PDD Study Group (November 2016)

DISTANCE
PROHIBITED LOT AREA LOT LOT GEN PLAN
SORE USE DENSIN minmaum | coverace | PEISHT | pimensions | BETREEN | compaTieLE
m.m_.w.mo%moﬂxv Guest Ranch Zone: Resort hotels and guest ranches on large suitable sites; on flat or gently sloping land, with limited commercial uses
G-R-5 (SFR) 4,000 SF 15FT 165W EST. RES.
92.00.03 Ll Per Room S Vs 1 Story' 165D Uiy (0-2 dufac)

R-1 {SFR) Five SFR zones have been established to provide a variety of low-density housing types and neighborhoods. Min. Lot Est Res (0-2)

92.01.00 Area (SF): R-1-AH (20,000); R-1-A (20,000); R-1-B (15,000) R-1-C (10,000); R-1-D (7,500) | Height: 12 FT, 35% Cover VLDR {2-4)

R-G-A (MFR) | Garden Apartment and Cluster Residential Zone: Two (2) R-G-A (R-G-A(8) and R-G-A(B)) zones are designed to provide for the

92.02.00 development of low-density multiple-family residential uses.
R-G-A (06) | SFR only with 50% LSC & X 165W 15 FT LDR
92.02.03 | R--C (10,000) | 7-000 SF pdu e 92.02.03(E) W 165D (or adj Height) |  (4-6 du/ac)
R.G-A (08) | SFR only with 50% LSC & 165W 15 FT MDR
92.02.03 | R--C (10,000) | 5:000 SF pdu S 92.02.03(E) LA 165D (adj for Height) | (6-15 dufac)

R-2 (MDR) Lirmited MFR Zone. The R-2 zone is intended to provide for the development of medium-density multiple-family residential uses. MDR
92.03.00 (MFR) Homes and Hotels (Ne more than 10% with kitchens). Commercial prohibited. MHP prohibited. SFR {20,000 SF min lot size).

R-2 (MDR} SFR only with 50% LSC 24 FT 1308 See R-3 MDR
92.03.03 | R4-A (20,000) | 3000 SFpdu | 20000SF | 450 4g 4 2 Stories 150D 92.04.03(F) | (6-15 dulac)
R-3 (MFR) The R-3 Zone is intended to provide for the development of high density apartments, hotels and similar permanent and resort housing
92.04.00 and certain limited commercial uses directly related to the housing facilities. (20% limit on commercial wfin hotels) Restaurant wfin hotels
R-3 (MFR) SFR Hotel 1,000 pdu 20.000 SF 45% LSC 24 FT (HRO)? 130W 15/30 FT HDR
92.04.03 MFR 2,000 pdu ' 2 Stories 150-175D {In No Case) | (15-30 du/ac)

R-4 (MFR) Large-scale hotel and multiple-family residential zone. The R-4 zone is designed to provide for the development of large-scale hotel
92.05.00 complexes, hotels and multiple- family dwellings.

R-4 (MFR) SFR Hotel 1,000 pdu 30FT 130W HDR
92.05.03 See 92.04.02 | MFR 1500 pdu Gl L0 (HRO & HS) 155D UisU (15-30 dufac)

The R-4-Vehicle Parking zone is designed to provide for the development of large scale hotel complexes, hotels and multiple-family

i dwellings; alternate off-street parking areas for C-1AA uses and limited extension of commercial uses constructed in the C-1AA zone.

92.06.00

1 Hillside Lots: Building Height Exceptions per 94.06.01
2 Height of 15 feet except 24 feet allowed (2 stories), provided that limitations on coverage and setbacks are met.
3 HRO = High Rise Ordinance. Exceptions for height where R-3 abuts R-1; limits to hotel heights; High Rise subject to 93.04.00 (HRO) and 94.02.00 {CUP).




TABLE OF GENERAL PLAN STANDARDS — PALM SPRINGS, CA

Submitted by: Judy Deertrack to the PDD Study Group (November 2016)

Estate Residential (0-2.0 dwelling units per acre). The Estate Residential designation provides for the development of large-lot, single-family residences that are

Estate custom in design. This designation is predominantly located in areas adjacent to the City's hillsides, reflecting the natural and environmental constraints that must be
Residential addressed there. Minimum lot sizes are generally 20,000 square feet in this designation; guest ranches are permitted on parcel areas of five acres, with a minimum lot
area of 4,000 square feet per guest ranch unit.
<%M..Mwi Very Low Density Residential (2.1-4.0 dwelling units per acre). The Very Low Densily residential is the most prevalent land use designation within the City,
Reside :wq al representing typicai single-family detached residential development. Lot sizes in this land use designation generally range from 16,500 to 8,500 square feet.
Low Density Low Density Residential {(4.1-6.0 dwelling units per acre}. Similar to the Very Low Densily Residential designation, the Low Density Residential designation also
Residential represents “typical” single-family detached residential development. This designation accommodates typical lot sizes ranging from 10,000 to 8,000 square feet.

Medium Density

Medium Density Residential {6.1-15.0 dwelling units per acre). This residential land use category accommodates a range of residential housing types, including
single-family attached, single-family detached, patio homes, duplexes, townhomes, multiple-family, and mobilehome projects.

Residential

High-Density Residential {15.1-30dwellingunitsperacre).Typical development in this category would include duplexes, townhomes, and apariments. Hotels and
High Density motels are also permitted up to 43 rooms per net acre (up to 86 rooms per net acre permitted on Indian Land) as long as they are consistent with the design and
Residential character of the surrounding neighborhoods and do not create significant design, parking, or traffic impacts to the surrounding residential neighborhood.

Tourist Resort
Commercial

Tourist Resort Commercial (0.35 FAR for stand-alone commercial uses; 43 hotel rooms per net acre; 86 rooms per net acre on Indian Land). This land use
designation provides for large-scale resort hotels and timeshares including a broad range of convenience, fitness, spa, refail, and entertainment uses principally
serving resort clientele. Commercial recreation and entertainment facilities, such as convention centers, museums, indoor and outdoor thealres, and water parks are
included in this designation, but should be designed to be compalible with neighboring development. Tourist Resort Commercial facilities are most appropriate in the
Palm Canyon Drive and Tahquitz Canyon Drive corridars, It is intended that the primary use in any Tourist Resort Commercial area shall be hotel/tourist-
related uses; if residential uses are proposed within the Tourist Commercial Designation {timeshares, condominiums, etc.) they shall be a secondary use
ancillary to the proposed hotel uses and shall not exceed a maximum of 30 dwelling units per acre. Permanent residential uses and commercial activities are
allowed subject to approval of a planned development district. [bold print emphasis added]

Small Resort
Hotel Commercial

Small Hotel Rasort Commercial {15 hotel rooms per net acre; 10 dwelling units per acre). This designation applies to areas with smaller-scale, boutique type
hotels that are typically found in the Warm Sands and Tennis Club neighborhaods. it is intended that the tourist resort character of these neighborhoods be preserved;
as a resull, new residential uses or conversion of small hotels to residential uses are permitted as long as they comply with the conversion requirements
ouflined within the City’s Zoning Code. Stand-alone retail and commercial uses are not permitted in this land use designation. Ancillary commercial uses such
as a gift shop associated with a small hotel use are allowed. [bold print emphasis added]

Neighborhood
Community
Commercial

Neighborhood/Community Commerclal (0.35 FAR). Areas designated as Neighborhood/Community Commercial provide an opportunity for convenience
commercial uses that serve adjacent residential neighborhoods. The commercial opportunities created under this designation are intended to be an integrated
element of the neighborhood, providing 1o nearby residents services such as dry cleaners, grocery stores, bakeries, bank and post office branches, bookstores,
drugstores, and smaller-scale restaurants. Harmonious relationships between these commercial uses and adjacent residenlial uses shall be achieved through
compalibility of site design, building scale, pathways and circulation design, and archileclural treatment of structures. [bold print emphasis added]

Regional
Commercial

Regional Commercial (0.50 FAR). Regional Commercial areas are intended to provide for large-scale commercial uses that serve an area targer than the City
boundaries. Allowable uses include depariment siores, thealres, and restaurants. Uses such as automobile dealerships that have a regional draw are aiso included
in this land use designation. These uses are generally located in areas that will benefit from a higher level of exposure to residents located outside of the City,
such as properties located on Ramon Road adjacent to the City limits and selected properties adjacent to the ]-10, [bold print emphasis added]

Central Business
District
Mixed-Use
District

Central Business District (1.0 FAR; 21-30 dwelling units per acre). Bounded approximately by Ramon Road, Calle Encilia, Alejo Road and Belardo Road, the
Central Business District designation allows for a mix of commercial, residential, and office uses at a higher concentration, density, and intensity than in other
areas of the Cily. The CBD serves as the main aclivity cenler and cultural core of the community and, as such, theatres, museums, retail, and other entertainment
venues are encouraged here. [portion of text deleted]. The Central Business District is subdivided into zones or areas thal provide for diversily in development
standards and fand use intensities. These subareas are defined in Appendix A, Downfown Urban Design Plan. [portion of texl deleted — see page 2-7 of Land Use
Element for full text.] [bold print emphasis added]

Mixed-Use
Multi-Use

Mixed-use/Multi-use {Maximum of 15 dwelling units per acre for residential uses and a maximum 0,50 FAR for nonresidential uses). Specific uses intended in
these areas include community-serving retail commeicial, professional offices, service businesses, restaurants, daycare centers, public and quasi-public uses.
Residential development at a maximum density of 15 units per acre is permitted; planned development districts may aflow residential densities up to 30
du/acre and also ensure that all proposed uses are properly integrated and allow the implementation of development standards that are customized to each site.
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PDD 379 WOODBRIDGE

NON-COMPLIANCE WITH GENERAL PLAN AND COMMUNITY DESIGN

WAIVER OF PDD STANDARDS (GRID)
City Council Staff Report
July 6, 2016 — Page 7
51378 PD-379 ZC, 3.3876 MAJ & TTM 36914 Woodbridge Pacific Group

accessory living space, two-car garage and private yard space. A pool will provided as
an option to homebuyers, according to the applicant.

The muiti-family portion of the project fronts Palm Canyon Drive and includes five two-
story buildings, each conlaining five dwelling units. The homes range in size from 1,650
square feet to 2,200 square feel, and a two-car garage is provided for all homes. Each
unit is accessible from the garage and a separate entry around the perimeter of the
building.

Common areas will include a variety of enhancements. A community pool space will be
built within the project and have parking, landscape, fencing and restrooms for residents
and their visitors. Internal pathways are proposed between the rear yards of homes for
east-west pedestrian access through the site. The north side of the project abuts the
Tahquitz Creek, and an on-site 12-ft l[andscape buffer will allow additional separation
between adjacent homes and the Creek pathway.

ANALYSIS:

Evaluation of Project’s Conformance
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City Council Staff Report
July 6, 2016 - Page 8
5.1378 PD-379 ZC, 3.3876 MAJ & TTM 36914 - Woodbridgg Pacific Group

CD20.1 - Create a pedestrian-friendly environment Yes
along midblock coridor residential development
through the use of landscaping, shade trees, special
paving, pedestrian-scaled lighting, and smalf

gathering spaces.

Pedestrian-friendly environment proposed
between clusters of muiti-family buildings with
walking paths and shade trees.

Zoning

Pemitted Uses;

The project site is split-zoned with roughly 3.55-acres fronting Palm Canyon Drive zoned C-1 and the remaining
8.83-acres zoned R-3. Multi-family residential is pemmitted in the C-1 district and subject lo the R-3 Zone
development standards. Single-family residential units are prohibited in the R-3 and C-1 zones. Thus, the
applicant has submitted a PD-in-lieu of zone change to change the entire site’s zone fo PD-379. In accordance
with section 94.03.00(B)(1) of the Zoning Code, Planned Developments may specifically allow a multipficity of
housing types, such as single-family and multi-family dwellings within the same project site. Therefore, the
proposed uses are consistent with the zoning code.

Development Standards:

C-1/R-3 Requirements | Proposed Project | Conform?
Lot Standards Lot standards for C-1 and R-3 are noled.
Min. Area C-1 20,000 square feet {SF) | Multi-Family (MFR); ~85,248 SF 8
Single Family Residential (SFR): éﬁ PD proposes
R-3: 20,000 SF Lots vary between 5,000 SF and set standard
7,700 SF
Min. Width C-1: 100ft MFR: 640t min. 5
R-3: 130ft (interior lof) SFR: 53ft min. No. PD proposes
140t (siding local st.) lo set standard
Min. Depth C-1: 1501t MFR: 130R. min. No. PD proposes
R-3: 1504t o SFR: 95ft min. to set standard
Butlding Helght | C-1: 30ft, except high-nse MFR: 24ft. max. Yes
buildings
R-3: 2 sfories and 24fi, SFR: 15ft to 24 ft. max. Yes
except high-rise buildings _
Density C-1: Same as R-3 6,976 SF of lot area per unit Yes
R-3: 2,000 SF of lot area per | including both MFR and SFR
unit, dwellings l
Yard Sethacks .
Garage C-1: None ] MFR: Garages accessed via /No) PD proposes
R-3: 25ft i motor court set standard
SFR: 18 ft. min.
Front C-1: 5ft MFR: 30ft ,Yss
R-3: 30ft facing major SFR: 10ft (| No. PD proposes
thoroughfare "6 set standard
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City Council Staff Report
July 6, 2016 -- Page 9
5.1378 PD-379 ZC, 3.2876 MAJ & TTM 36914 - Woodbridge Pacific Group

2R

Side C-1: None MFR: 241t required due to height. | Yes
R-3: 10ft except structures Proposed: 25ft from North P/L
exceeding 12ft in height shall | and 30ft from South P/L
have setback equal to height | SFR: 7f and 3ft for each lot No,/PD proposes
of building to set standard
201t side yard abutting street
Rear C-1: None MFR: 24ft require due to height. | Yes
R-3: 10ft,except structures Proposed: 600ft+ from Belardo
exceeding 12ftin height shall | SFR: 5ft @PD proposes
have setback equal to height 0 set standard
; of building o~
Distance Between | C-1: None MFR: 15ft separation, 28-40fton | No,)PD proposes
Bldgs. R-3: 15t when bldgs. are interior motor court set standard
substantially parallel, or 30ft | SFR: 10t separation
when opposite court
Lot Coverage C-1: None 48% of project is developed as | Yes
R-3: Min. of 45% of site area  { open space (not including roof
to be developed as usable decks and balconies)
landscape open space
Trash Enclosure | Per PSZC 93.07.02 Proposed for MFR. Yes
Individual containers to be
provided for SFR.
Off-street Parking | PSZC 93.06.00(D)(29), SFR: 2 covered spaces are Yes
residential in PDs: 3 bedroom | provided wilhin each of the 57
unils require 2.25 spaces or | unils {114 spaces) + two
139.5 spaces for the 62, 3- driveway spaces for SFR's (114
bedroom units; and 2 spaces) = 228 spaces. Additional
bedroom units require 1.5 parking provided on private
spaces or 30 spaces forthe | streets.
20, 2-bedroom units. MFR: 2 covered spaces are
Additionally, guest parking is | provided within each of the 25
required at 1 space for every | units (50 spaces) + 25 spaces
4 unils, or 20.5 spaces. behind MFR units = 75 spaces.
Total Required: 190 spaces | Total Provided: 303 spaces
{excludes available parking on
internal SFR streets)

Site Grading:

The existing natural topography will be graded to accommodate the proposed project.
Currently, the site slopes downward from its northwest comer to the south, southeast
and east portions of the property, and a ravine exists along the east side of Belardo
Road. The proposed improvements will create a stepped pad design, consistent with
the existing topography patterns, particularly in the east-west direction from Belardo
Road to Palm Canyon Drive. The pads for the homes adjacent to Belardo are lower
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CANYON LOFTS PDD | SECTION 14 SPECIFIC PLAN | APPROVED: 2015
CENTRAL BUSINESS DISTRICT (INCOMPATIBLE)
32 MFR CONDOS AND 2 LIVE-WORK UNITS, 3 STORIES, 35 FEET

GENERAL PLAN CENTRAL BUSINESS DISTRICT (CBD) (15-30 DU/AC)
R-4 MULTI-FAMILY RESIDENTIAL ZONE (30 FOOT HEIGHT REQUIREMENT)

NON-CONFORMING WITH CENTRAL BUSINESS DISTRICT STANDARDS
WAIVERS: LOTAREA, DISTANCE BETWEEN BLDGS, SETBACKS
OPEN SPACE (45% - 22%).

L
|
I -»
|
l wrn
- s
’ -
I - -4l
=L,

CENTRAL BUSINESS DISTRICT STANDARDS:
“PRIMARILY RETAIL BUSINESS IN CHARACTER, WITH RELATED HOTELS,
MULTI-FAMILY RESIDENTIAL, AND SERVICE, OFFICE, CULTURAL AND INSTITUTIONAL USES.
CBD INTENDED TO BE ACTIVE, INTENSIVELY USED AREA CATERING TO THE PEDESTRIAN,
WITH WALKWAYS, OPEN PLAZAS, DINING, GATHERING AND WINDOW-SHOPPING
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PDD 357 PALM SPRINGS ASSISTED LIVING
PDD WAIVERS (GRID)

City Ceuncil Staff Report January 4, 2012
Case: §.1237 GPA PDD 357 1000 North Palm Canyon Drive Page 8 of 16

Buildin Hei ht — The maximum hei ht in the C-1 zone is 30 feet, but may be
’ ’ su ecttot e g - seor nance eveopments andards.
- ) ’ ’ ks

- There are 91 units proposed on 1.43 acres (62,290sf) = roughly

685 sf net ot area er dwelli 1)

- ‘ along Indian Canyon Drive 30 feet re uired rou hl 14 feet

ro osed) with the first 15 feet landscaped (circu ar drive is proposed on Indian
Canyon in the setback)
R-3side rdatito1 b
setback on south side at ramp entrance and exit structures) (The C-1 zone has no
side yard setback requirements)

Table 2 below, summarizes the development standards for e and the
standards proposed by the PDD.

Table 2: Com arison of Develo ment Standards b Zone & Pro osed PDD

aINNV1d

1T3A30A

INI N

101d1S
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City Council Staff Report VIVANTE - PDD AMENDS GENERAL PLAN

November 7, 2012 ~ Page 8
Case No. 5.1160 PDD 341 & TPM 35989 AMND 8 Vivante Palm Springs

and gathering spaces include the courtyards where there is a bocce ball court, a putting
green, a small dog park and other recreational and therapeutic amenities.

General Plan:
The General Plan land use designation for the site is Tourist Resort Commercial (0.35
FAR) From Page 2-6 of the 2007 General Plan, this land use designation is defined as
follows:

This land use designation provides for large-scale resort hotels and
limeshares including a broad range of convenience, fitness, spa, retail,
gnd enterfainment uses principally serving resort clientele. Commercial
recreation and entertainment facilities, such as convention cenlers,
museums, indoor and outdoor theatres, and water parks are included in
this designation, but should be designed to be compatible with
neighboring development. Tourist Resort Commercial facilities are most
appropriate in the Palm Canyon Drive and Tahquitz Canyon Drive
corridors, It is intended that the primary use in any Tourist Resort
Commercial area shall be hotelffourist-related uses; if residential uses are
proposed within the Tourist Commercial Designation (timeshares,
condominiums, etc.}) they shall be a secondary use ancillary to the
proposed hotel uses and shall not exceed a maximum of 30 dwelling units
per_acre. Permanent residential uses and commercial activities are
allowed subject lo approval of a planned development district.

The proposed project includes a mix of commercial and residential uses under a
planned development district application. The commercial component will be located
along Tahquitz Canyon Way, and the residential component will be set back
approximately 300 feet from Tahquitz Canyon Way. It should be noted, however, that
the proposed residential use does not implement the General Plan in terms of
supporting and strengthening the City's efforts 1o encourage large-scale private hotel
development on the few remaining large Tots in close (walkable} proximity to the
convention center. Approval of an assisted living Tacility at this location removes five
acres from possible future development for tourist-hotei-entertainment-convention
cenerreae uses,

neral Plan limits commercial development to 5 r ar tio (FAR) and

residential development to 30 dwelling units per acre. The following table summarizes
the project’s conformance to these requirements:

Proposed Parcel FAR Density

(TPM 35989) Maximum | Proposed | Maximum | Proposed

1 (Assisted Living) N/A 30du./ac. |26d.u./ac.

2 (Comm. Bldg. 3) 0.35 0.11 N/A

3{Comm.Bldg.1&2) |[0.35 0.23 N/A

The project conforms to the General Plan’s FAR and Land Use Density requirements.

ININJdOTIAZA G3INNVd
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City Council Staff Report VIVANTE — PDDb AMENDS SPECIFIC PLAN

November 7, 2012 -~ Page 7
Case No 5.1160 PDD 341 & TPM 35989 AMND B - Vivante Palm Springs

Section 14 Specific Plan
The Section 14 Specific Plan Land Use classification for the subject site is “REQ"
(Specialty Retail, Entertainment Office). Permitted uses in the REO land use
classifications are ouflined N Section 6.1.1, of the Section 14 Specific Plan. While
multi-family residential is permitted with the approval of a Conditional Use Permit,
ssisted Living Facilities are not listed as a permitted use in this land use classification.
Thus, with the PDD amendment, the applicant is seeking approval tc add assisted living
facilities to the list of permitted uses within the PDD.

Commercial uses are permitted within the REO classification, Including the proposed
office, retail and restaurant uses. AN future restaurant uses and outdoor dinning will
require the approval of a Land Use Permit pursuant to the Specific Plan requirements.

Planned Development District in lieu of Change of Zone:

Pursuant to Section 94.03.00 (Planned Development District) and Section 94.07.00
{Zoning Map Amendment / Change of Zone) of the Zoning Code, the Planned
Development District is designed to provide various types of land use that can be
combined in compatible relationship with each other as part of a totally planned
development. It further states, “It is the intent of this district to insure compliance with
the general plan and good zoning practices while allowing certain desirable departures
from the strict provisions of specific zone classifications.”

The applicant is requesting approval to amend the PDD to a PDD in lieu of a Change of
Zone. Required findings are outiined later in this staff report. The PDD is also seeking
to deviate from the Specific Plan and Zoning Code development standards as follows:

1. Establish Assisted Living Facilities as a pemnitted use in the PDD.

2. Off-street parking screen wall from Tahquitz Canyon Way not provided.

3. Sethack lo accessory stuctures (carports) from street side yard (Hermosa Drive)
and rear property line is ten feet; required setback is twenty feet for both cases.

4. Landscape treatment and sidewalk along Tahquitz Canyon Way not consistent
with all Specific Plan requirements.

The table below compares the proposed project against the development standards of
the Specific Pian and the Zoning Code.
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City Council Staff Report
August 3, 2016 -- Page 16
5 1327 PD-366 / ZC | MAJ / TTM 36691

Proposed Zoning:
The proposed zoning of the site is PD-366. Permitted uses will be single-family residential
and accessory uses; generally, consistent with Section 92.01.01 R-7 of the Zoning Code.

Development Standards:

As compared to R-1 zoning:

R-1-C Zone Standards Pro osed omply
Detached Detached Attached
50WLots 80'W Lots 50°W Lots

Min. Area 10,000 sq. ft. minimum 5000 sq. 8,000sq.#f. 5,000 sq. ft. No, per PD
t. minimum  minimum minimum
Min. Width 110 ft. minimum 50 ft. min 80 ft. min. 50" min, No erPD
Min. De th 100 ft. minimum 100 ft. min. 100f. min. 100 & min. Yes
Yard Setbacks
Gara es 2511 18 ft. min. 18 ft. min. 10 ft. min. No, per PD
Front 25ft. 12 ft. min 12 ft. min. 5 fro  No, per PD
5 eat/ 121,
Interior Side 10 1. Sft./30% S5 ft /30% Of and1  No, per PD
31t 3 . ft.
Street Side 201t 10ft. min, 10 ft. min. 10 ft. min. No, per PD
Rear 151t. 10ft. min. 15 ft. min. 10 fi. min. No, per PD
) ‘mum 0 40% makx, 60% max. No, per PD
Dweliing Slze Minimum 1,100 sq. ft. (excl. Undefined, but appears all proposed Yes
ara e homes exceed minimum r  virement
Helght Building Envelope. Buildings 1 story 1 story (18"} 1 story (19") o, perP
shall not exceed one (1) story (19")
and twelve { i " tat

the minimum setback. From the
minimum setback, the height
may be allowed to increase
along a plane which has a
slo e of 4:12, until a building
elg

atlained. Gable ends, dormers
and front entrance treatments,
not exceeding fifteen (15) feet
in height, may encroach past
the buildin envelo e limits.

Off-street 2 covered parking spaces (each 2 covered 2 covered 2 covered Yes

Parki 10ft. by 20 ft.) s aces spaces spaces

O enS co Not Required 47% N/A
AAC Review:

On June 9, 2014, the Architectural Advisory Committee reviewed and recommended
approval of the project, subject to the following:
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NON-COMPLIANCE WITH GENERAL PLAN AND COMMUNITY DESIGN
WAIVER OF PDD STANDARDS (GRID)

City Council Staff Report
July 8, 2016 — Page 7

5.1378 PD-379 2C, 3.3876 MAJ & TTM 36914 — Woodbridge Pacific Group

accessory living space, two-car garage and private yard space. A pool will provided as
an option to homebuyers, according to the applicant.

The muilti-family portion of the project fronts Palm Canyon Drive and includes five two-
story buildings, each containing five dwelling units. The homes range in size from 1,650
square feet to 2,200 square feet, and a two-car garage is provided for all homes. Each
unit is accessible from the garage and a separate entry around the perimeter of the

building.

Common areas will include a variety of enhancements. A community pool space will be
built within the project and have parking, landscape, fencing and restrocoms for residents
and their visitors. internal pathways are proposed between the rear yards of homes for
east-west pedestrian access through the site. The north side of the project abuts the
Tahquitz Creek, and an on-site 12-ft landscape buffer will allow additional separation
between adjacent homes and the Creek pathway.

ANALYSIS:
Land Use Element Request Comply?
MU / MU land use designation allows 0.50 FAR and | The project proposes two forms of residential | Yes

p to 30 d.u. per acre
with PD approval). This designation is “envisioned
as a mixed-use area crealing an office, retail, and
residential node just south of Downtown. This mix of
uses will complement the hotel uses along East
Palm Canyon Drive by providing a concentrated
commercial and office base in close proximify to
visitor accommodations. Preferred mix of uses: 30~
50 percent commercial, 30-50 percent office; 15-20
percent residential’

uses. A total of 82 residences over 12.38

acres equates 1o 6.6 dwelling units per acre,
which is less than the 15 unitsfacre permitted
by the General Plan,

The preferred mix of uses for this area
exceeds anlicipated residential uses of 20%
(For the overall +/- 46-acre area designated

MU/MU, 20% consists of 9.2-acres, which was
exceeded by the Cameron project to the east).

Not con-
forming to
preferred
mix

Community Design Element - Goals and Policies

Evaluation of Project's Conformance

Comply?

CD14.4 - Prevent long and monotonous walls and
fencing through undulation, modulation, surface
articulation, and landscaping.

Long monotonous walls are avoided with the
undulating walls on both street frontages, as
well as along the Tahquiz Creek wash.

Yes

CD14.6 — Prohibit gated community entries and
perimeter walls around entire neighborhoods.
Insltead, provide prvacy through design features
such as meandening streets, ample landscaping,
and house placement that provides privacy and
exclusivily.

The project Is proposed lo be gated at the
primary vehicular entry.

No,
suggest
modifying

project 4

CD19.7 - Design new development with the
pedestrian in mind by including wide sidewalks,
shade streel trees, sitting areas, and clearly defined
pedestrian roules.

As shown on the landscape plans, the project
will include pedestrian amenities, such as
walking paths that are landscaped with shade
trees and clearly defined routes.

Yes

a7
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City Council Staff Report
July 6, 2016 — Page 8
5.1378 PD-379 ZC, 3.3876 MAJ & TTM 36914 — Woadbridge Pacific Group

CD20.1 - Create a pedestrian-friendly environment Yes
along midblock corridor residential development
through the use of landscaping, shade trees, special
paving, pedestrian-scaled lighting, and small

gathering spaces.

Pedestrian-friendly environment proposed
between clusters of mutti-family buildings with
walking paths and shade trees.

Zoning

Pemnitted Uses:

The project site is split-zoned with roughly 3.55-acres fronting Palm Canyon Drive zoned C-1 and the remaining
8.83-acres zoned R-3. Multi-family residential is permitted in the C-1 district and subject to the R-3 Zone
development standards. Single-family residential units are prohibited in the R-3 and C-1 zones. Thus, the
applicant has submilted a PD-in-lieu of zone change to change the entire site’s zone to PD-379. In accordance
with section 94.03.00(B)(1) of the Zoning Code, Planned Developments may specifically allow a muliiplicity of
housing types, such as single-family and muiti-family dwellings within the same project site. Therefore, the
proposed uses are consistent with the zoning code.

Development Standards:

C-1/R-3 Requirements [ Proposed Project [ Conform?
Lot Standards Lot standards for C-1 and R-3 are noted.
Min. Area C-1 20,000 square feel (SF) | Multi-Family (MFR): ~85,248 SF S
Single Family Residential (SFR): &3 PD proposes
R-3: 20,000 SF Lots vary between 5,000 SF and | to’set standard
7.700 SF
Min. Width C-1: 100ft MFR: 640ft min. es
R-3: 1304t (interior lof) SFR: 53t min. No.PD proposes
140fl (siding local st) 1o set standard
Min. Depth C-1: 150ft MFR: 130ft. min, No. PD proposes
R-3: 150t SFR: 95ft min. to sel standard
Building Helght [ C-1: 30ft, except high-rise MFR: 24{t. max. Yes
buildings
R-3: 2 stories and 24, SFR: 15ft to 24 ft. max. Yes
except high-rise buiidings
Density C-1: Same as R-3 6,576 SF of lot area per unit Yes
R-3: 2,000 SF of lot area per | including both MFR and SFR
unit. dwellings
Yard Setbacks
Garage C-1: None MFR: Garages accessed via ‘No) PD proposes
R-3: 25ft motor court “\Set standard
SFR: 18 f. min.
Front C-1: 5ft MFR: 30ft _Yes
R-3: 30ft facing major SFR: 10ft (| No. PD propases
thoroughfare "6 set standard

08
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5.1378 PD-378 ZC, 3.3876 MAJ & TTM 36914 — Woodbridge Pacific Group

Side C-1: None MFR: 24t required due to height. | Yes
R-3: 10ft except structures Proposed: 25ft from North P/L
exceeding 12ft in height shall | and 30ft from South PAL ™
m—> have setback equal to height | SFR: 7/ and 3t for each lot .No..PD proposes
of building to set standard
20ft side yard abutting street
Rear C-1: None MFR: 24ft require due lo height. | Yes
R-3: 10ft,except structures Proposed: 600ft+ from Belardo
_> exceeding 12ftin height shall | SFR: 5t /IJQPD proposes
have setback equal to height "o set standard
: of building —
Distance Between | C-1: None MFR: 154t separation, 28-40fton | No,PD proposes
—+ Bldgs. R-3: 15ft when bldgs. are interior molor court “t6°set standard
substantially parallel, or 30ft | SFR: 10ft separation
when opposile court
Lot Coverage C-1: None 48% of project is developedas | Yes
R-3: Min. of 45% of site area | open space (not including roof
to be developed as usable decks and balconies)
landscape open space
Trash Enclosure | Per PSZC 93.07.02 Proposed for MFR. Yes
Individual containers to be
provided for SFR.
Off-street Parking | PSZC 93.06.00(D)(28), SFR: 2 covered spaces are Yes
residential in PDs: 3 bedroom | provided within each of the 57
unils require 2.25 spaces or | units (114 spaces) + two
139.5 spaces for the 62, 3- driveway spaces for SFR's (114
bedroom units; and 2 spaces) = 228 spaces. Additional
bedroom units require 1.5 parking provided on private
spaces or 30 spaces forthe | sireets.
20, 2-bedroom units. MFR: 2 covered spaces are
Additionally, guest parking is | provided within each of the 25
required at 1 space for every | units (50 spaces) + 25 spaces
4 units, or 20,5 spaces. behind MFR unils = 75 spaces.
Total Required: 190 spaces | Total Provided: 303 spaces
(excludes available parking on
internal SFR streets)
Site Grading:

The existing natural topography will be graded to accommodate the proposed project.
Currently, the site slopes downward from its northwest comer to the south, southeast
and east portions of the property, and a ravine exists along the east side of Belardo
Road. The proposed improvements will create a stepped pad design, consistent with
the existing topography patterns, particularly in the east-west direction from Belardo
Road to Palm Canyon Drive. The pads for the homes adjacent to Belardo are lower
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SUBMITTED AT M Hee PDD) caumiTTES 2/13/\7

PDD STUDY COMMITTEE
FEBRUARY 13, 2017
SUBMITTED BY: JUDY DEERTRACK

STATEMENT: A CHARTER CITY HAS JURISDICTION TO WAIVE SOME OF THE ORDINANCE STANDARDS
THAT APPLY TO THE PROJECT IN ORDER TO ACHIEVE EXCELLENCE OF DESIGN AND FLEXIBILITY; BUT
GENERALLY AS A MINOR MODIFICATION. WHAT IS OFTEN FORGOTTTEN THAT THIS FLEXIBILITY
APPLIES TO ZONING AND DESIGN; BUT THE UNDERLYING SUBDIVISION MAP APPROVAL MUST
ALWAYS COMPLY WITH THE GENERAL PLAN, AND CANNOT HAVE CHARACTERISTICS THAT
FRUSTRATE OR IMPEDE THE GENERAL PLAN POLICIES, STANDARDS, AND PROGRAMS.

STATEMENT: CALIFORNIA LAW ENSURES THAT THE ULTIMATE TEST OF A PROJECT IS ITS
COMPLIANCE WITH THE GENERAL WELFARE OF THE CITY AND ITS CITIZENS. THE DEVELOPER
INTEREST IS SUBSIDIARY AND MUST FIRST DEMONSTRATE THAT THE PROJECT IS COMPATIBLE WITH
COMMON GOOD. ECONOMIC INTERESTS ARE ONLY A PORTION OF THAT OUTCOME; THE GENERAL
PLAN STANDARDS ARE MUCH MORE COMPREHENSIVE, AND COVER IDENTIFIED AREAS OF REVIEW -

NAMELY, LAND USE COMPATIBILITY, NOISE, PUBLIC SERVICES, PUBLIC SAFETY, HOUSING,
CIRCULATION, ETC.

FINDINGS ARE THE CORE OF THE DECISION TO WAIVE ANY STANDARDS AND SHOULD HAVE EXPLICIT
AND CLOSELY FOLLOWED CRITERIA. USE OF A PDD SHOULD NEVER BECOME A SUBSTITUTE FOR THE
FAILURE TO ENACT A PROPER ORDINANCE, SUCH AS THE ABSENCE OF CLUSTER ZONING TO
IMPLEMENT THE MIXED USE DISTRICT:

SUGGESTED FINDING: THE PROJECT IS CONSISTENT WITH THE GENERAL PLAN AND ANY
APPLICABLE SPECIFIC PLAN, AND FURTHERS THE OBJECTIVES, GOALS, POLICIES, STANDARDS, AND
PROGRAMS OF THOSE PLANS.

SUGGESTED FINDING: ANY PDD VARIANCE FROM THOSE GOALS AND POLICIES RESULTS IN A MINOR
MODIFICATION AND DOES NOT FRUSTRATE OR OBSTRUCT THE GOALS, ETC.

SUGGESTED FINDING: THE DEVELOPER HAS DEMONSTRATED A CLEAR NEED FOR THE WAIVER, AND
WOULD BE PREJUDICED IN THE ABSENCE OF THE AVAILABILITY OF THE PDD.

SUGGESTED FINDING: THE FULL RANGE OF GENERAL WELFARE OBJECTIVES FOR THE CITY, NOT
JUST SINGULARLY ECONOMIC INTEREST, HAVE BEEN APPLIED AND FOUND TO BE SATISFIED WHEN
WAIVERS ARE GRANTED.

SUGGESTED FINDING: THAT THE WAIVERS RESULT IN A PUBLIC BENEFIT THAT iS EQUAL TO OR
SUPERIOR TO THE DEVELOPER INTEREST IN THE WAIVERS; AND THAT IN NO INSTANCE HAS THE
DEVELOPER INTEREST SUPERSEDED A CLEAR PUBLIC INTEREST. PUBLIC INTEREST INCLUDES THE
SUBJECT MATTER OF THE WAIVER; INTEREST IN ADEQUATE OPEN SPACE, ADEQUATE PARKING,
ADEQUATE AESTHETICS AND VIEW SHED PROTECTION, ETC.



AFFORDABLE HOUSING IMPACTS
PDD AND VACATION RENTALS COMBINED

NOTE THE NUMBER OF CONVERSIONS OF R-3 AND R-4 ZONED
AREAS FOR MULTI-FAMILY RESIDENTIAL THAT HAVE BEEN
CONVERTED TO R-1 USES, OFTEN AT THE SACRIFICE OF
COMPLIANCE WITH NEIGHBORHOOD COMPATIBILITY. TAKE
DAKOTA FOR EXAMPLE, NEXT TO TAHQUITZ MESA VILLAS
WHERE WE LOST THE 60% COMMON OPEN SPACE STANDARD.

NOW WE HAVE R-1 ZONING IMPOSED OVER R-3, WE HAVE
SMALL LOT UNITS THAT RISE THREE STORIES, AND AN ABSENCE
OF SETBACKS.

NOW, THESE HOMES WILL QUALIFY FOR VACATION RENTALS
32 PLUS 4 WEEKENDS OF THE YEAR, AND WE WILL HAVE
CONCENTRATED PARTYING IN THE BACK YARD POOL AREAS
THAT ARE CRUSHED UP SO CLOSE THEY ARE LITERALLY FEET
AWAY FROM US!

THERE IS GOING TO BE FURTHER PRESSURE TO USE PDD’S
TO CONVERT R-3 AND R-4 TO R-1, BECAUSE R-3 AND R-4
MULTI-FAMILY HOUSING CANNOT BE USED TO MAKE THE
PROFITS WITH THE SHORT-TERM VACATION RENTALS, AND
THE CITY DID NOT CEQA PROCESS ON THIS NEW ORDINANCE;
EITHER THE ONE PASSED OR THE ONE PROPOSED FOR
MODIFICATION TONIGHT AFTER NEGOTIATIONS WITH THE
INDUSTRY THAT EXCLUDED THE NEIGHBORHOOD INTERESTS.



Flinn Fagg

From: Judy Deertrack <judydeertrack@gmail.com>

Sent: Monday, February 13, 2017 1:02 PM

To: Flinn Fagg; Frank Tysen; Robert Stone; Tim Erkins

Subject: ARTICLE FOR SUBMISSION IN TODAY'S PDD MEETING

Attachments: ARTICLE 2017.02.10 LA TIMES, When developers want to build more.pdf
Dear Flinn,

Re: PDD Study Group / February 13 2017

I have attached an LA Times Article that I wish to distribute at today's meeting. I have printed seven
copies for the membership. If you wish to make more than that, thank you.

Would you please forward this email and its attachment to the members of the PDD Study
Group? Thank you.

Judy Deertrack
760 325 4290



When developers want to build more
than zoning laws allow, L.A. planners

almost always say yes, Times analysis
finds

Dakota Smith | LOS ANGELES TIMES | FEBRUARY 10, 2017

The parcel at Jefferson and La Cienega boulevards might not seem like an
obvious place to put an upscale 30-story residential tower. Zoned for
industrial use, the West Adams intersection near the new Expo Line is
surrounded by low-rise warehouses and businesses.

But when a developer proposed a high-rise tower and a shopping center at
the site last year, Los Angeles planning commissioners — appointees of
Mayor Eric Garcetti — approved the project even though it was 10 times taller
than existing building rules allowed.

Such exceptions to zoning laws have become commonplace across

L.A., a Times analysis of nearly 1,000 cases found. About 90% of requests for
general plan amendments, zoning or height district changes heard before the
city’s Planning Commission and local planning commissions have been
greenlighted since 2000, city documents show.

The high volume of these amendments has eroded the role of zoning
regulations as a true guide to what development is allowed across Los
Angeles, critics say. By frequently permitting larger and denser projects, the
city has frustrated some residents who erroneously believed the established
zoning rules dictated what could be built in their neighborhoods.

City officials and developers say the exceptions are essential to building more
housing amid soaring rents and a shortage of apartments. They argue that the
zoning rules are out of date for a city of nearly 4 million people and that



denser development will help meet rising demand.

The issue has taken on more urgency with Measure S, a March ballot measure
that seeks to temporarily halt all projects for two years that require general
plan amendments, zoning or height district changes — changes that are
typically needed to build bigger projects than would otherwise be

allowed. Supporters say the city has flouted its zoning rules by approving so
many amendments.

But even opponents of Measure S, who believe the city needs denser
development, said the current system doesn’t work.

Former City Councilman Michael Woo, who served as a planning
commissioner for six years, said that general plan amendments and zone
changes should be the exception rather than routine, as they are now.

“The planning process in the city of L.A. has gotten out of balance,” said Woo,
who opposes Measure S. “There shouldn’t be so many requests for
discretionary decisions moving through the system.”

Woo and others say the city needs to do a better job updating its planning
rules. But they contend the measure goes too far and would worsen L.A.’s
housing shortage and hurt the economy.

The Times review found that when planning commissioners raised objections
to some projects, developers were able to secure approval by including more
affordable housing or agreeing to add sidewalks, landscaping or other
conditions.

Despite concern about building next to a freeway, the Planning Commission
in November backed a zone and height district change for a 335-unit
Woodland Hills apartment complex next to the 101 Freeway after the
developer agreed to add more affordable housing units.



The Planning Commission votes to approve or reject condominiums, schools
and other projects. The seven area planning commissions typically hear
smaller developments. (The Planning Commission also routinely approves
changes sought by the city itself when it puts forward new building and land
use policies. Such cases represented about 5% of those analyzed by The
Times.)

The commissions don’t necessarily have the final say. Major projects and
zoning changes typically go before the City Council’s Planning and Land Use
Management Committee and the full City Council.

City planners work with developers to give feedback on projects and suggest
approval or denial to the commissioners, said Yeghig Keshishian, spokesman
for the Planning Department.

“We work as citizen volunteers to do our best job in reviewing every policy
and project that comes before us,” said David Ambroz, the Planning
Commission’s president. “I listen, I do all my research and I

make independent decisions based on all the materials, findings and
testimony.”

The Planning Commission also regularly votes to protect
neighborhoods, Ambroz said, backing historic preservation zones and
regulations to rein in the size of homes.

If cases come with a planning staff recommendation for approval, “the
planners usually get it right,” Ambroz said.

Developers say they’re forced to apply for zone changes and other
amendments because the city’s community plans — land use instructions for
each Los Angeles neighborhood — haven’t been updated in years.

Land use consultant Craig Lawson said his developer clients want certainty
but often enter Planning Commission meetings unsure of the outcome.



“They don’t know what the conditions [put on the project] will be,” Lawson
said. “They don’t know if there will be an appeal, and they don’t know if they
will be sued.”

The City Council voted this week to back an effort to update community plans
more frequently. Councilman Jose Huizar, who chairs the planning and land
use committee, said through a spokesman that the city’s current

planning guidelines don’t reflect neighborhood needs and that “zone changes
will dramatically decrease once our community plans are updated.”

Seeking changes is so routine for developers that the Planning Department
offers an illustrated pamphlet that provides step-by-step instructions on how
to file requests.

The flier, available at department counters, depicts a cartoon figure walking
down a flight of stairs, each representing a month of the process from
application to mayoral approval.

Cities vary in their approach to allowing general plan amendments or other
changes, said John Terell, vice president for policy and legislation for the
California chapter for the American Planning Assn.

Interested in the stories shaping California? Sign up for the free
Essential California newsletter »

The Times analysis of cases in which rules changes were sought shows
approvals are on the high side, Terell said, but acceptable in his view.
Compared with other California cities, “exemptions are much more common
in Los Angeles,” he said. “They have these big projects.”

In cases where the citywide and local commissions reject a request, the city
can overturn those decisions.

The Times review of cases that have gone before the commissions since 2000
found at least a dozen denials by commissioners that were reversed by elected



officials.

One of those cases was the Sea Breeze apartment project in the Harbor
Gateway neighborhood, where a developer sought a zone change to build a
352-unit apartment complex in an area zoned for industrial use. The
Planning Commission rejected the proposal, but it later was approved by the
City Council and Garcetti.

The project was the subject of a Times investigation last year that found
donors with direct or indirect ties to real estate developer Samuel Leung gave
more than $600,000 to support L.A.-area politicians as the project was being
reviewed.

In the case of the West Adams tower — called the Cumulus project — the
Planning Commission sought to add 55 units of workforce housing in the
1,200-unit residential building. When the tower went to the Planning and
Land Use Management Committee, council members eased that
recommendation after the developer said the community wanted other perks.

A group associated with Measure S was part of a lawsuit against the city last
summer over the project, saying the City Council approval violated state and
local laws.

Jill Stewart, campaign director for Measure S, said the planning
commissions’ approval rate is a result of the city’s “broken system” for
reviewing land use changes that often favors more growth.

“Sometimes they stop really outrageous projects that the local neighborhood
can’t absorb, but way too often they rubber-stamp,” Stewart said.

Ambroz, the Planning Commission president, declined to respond to those
criticisms.

Garcetti spokesman George Kivork said in a statement, “All development
projects proposed in Los Angeles are considered carefully on their merits, and



they are put through a rigorous, multi-layered approval process that
prioritizes feedback from the public.”

Kivork said the mayor’s budget this year includes funding for community
plan updates, and Garcetti supports efforts to speed the process.

West L.A. resident Barbara Broide testified against Casden West
L.A. apartment complex when it came before the Planning Commission in
2013.

The commission granted a general plan amendment for the project, which
ultimately was the target of a lawsuit by Broide’s homeowners association.

Today, she continues to speak at Planning Commission hearings. Her
comments and other opponents’ remarks are considered part of a public
record and can be cited in case a lawsuit is brought, she said.

She also testifies in the hope a commissioner will hear her criticisms about
the next office tower or condominium complex, but she’s realistic about the
outcome.

“It isn’t always clear it makes a difference,” Broide said.

Times staff writer Andrew Khouri contributed to this report.
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USE OF THE PLANNED DEVELOPMENT DISTRICT
IN THE CITY OF PALM SPRINGS
(A STUDY OF THE YEARS 2006 - 2016)

The Obligation to Create
Planning for the General Welfare

(Submitted by: People for Proper Planning)
INTRODUCTION

SECTIONI:

When | see a Planned Development District (PDD) permit on the agenda what should | expect to happen?
Is this good news to the citizen of Palm Springs, or bad news? As the permits proliferate, will the public
see enhanced design, better environmental stewardship, or - will the public see intensified development
at the sacrifice of public values? If [ might share what 1 have found from a ten-year review of Planned
Development District (PDD) Permits from 2006 to the present, [ would say to the public, Beware! I have
concluded that rarely is the PDD used for public value; instead its use has been directed almost
exclusively in the last decade in Palm Springs, to developer accommodation, and maximizing the use of
the lot.

I would first like to share that a Planned Development District is simply a permit to develop the land,
subject to review along the way by three possible bodies; the Architectural Board for design, the Planning
Commission for more design, and the City Council for the fine re-tooling and final decision - and
hopefully, somewhere along the line someone attends to legal compliance - because the obligation of
development is to follow the standards and directives of the General Plan and its implementing tools.

Secondly, I would like to share that a PDD is also a rezone of the underlying land - it is a change of zone
that permanently changes the land status. Lest City Hall worry that there is no discretion and a threat of
liability if a PDD applicant is turned away, | might add that referencing Arnel Development v. City of Costa
Mesa, the California Supreme Court opined that any rezone application gave broad legislative discretion
to cities and counties to refuse the rezone. The City has virtually unquestioned discretion not to rezone
land. In the inverse direction, should the City choose to ignore its general plan and make significant and



incremental changes to zoning patterns outside the long-term planning objectives, or should it neglect
community imperatives, the court will decidedly intervene in the General Welfare.!

When | see PDD’s on the agenda (and that is often), I question why the City is processing the Project as a
PDD rather than using its routine, underlying ordinance - the ordinance that was actually designed for
results. After all, a PDD waives development standards, and those uniform standards say, “This is too
little, this is too much! - too much height, too little open space, more parking, greater setbacks, less
density, more aesthetics, increased landscaping, greater distance between buildings, better design,
greater compatibility!”

Development standards stand as our “friend and representative” in the land of planning. The public
should judge not by the professed purpose of a PDD ordinance to improve aesthetics and flexibility, but
by results. To gauge the result, we need only look at the face of our community, and perhaps we can start
with the Downtown Plan, which is the poster child for PDD use “run amok” as the standards not only
relaxed, but disappeared.

My advice is to stick with the protections of the zoning ordinance, and its in-built protections, unless
there is a clear demonstration something better exists. [ have not yet seen anything better, and | have
been an Urban Planner for 25 years. [ also believe that planning professionals and planning scholars
would agree with me; because my sentiments echo in the writings.

My reason for adding the appendices to this article is to buttress that the “voice of planning” is a voice
that concentrates upon the public good, and bends the will of a developer to a larger vision, relentlessly. I
also appreciate that courageous “lay people” graciously volunteer for boards and commissions. For lack
of the PhD, or years of experience - it is the planning templates incorporated into General Plans and
Ordinances that keeps communities from going adrift into Ad Hoc Planning, into the depths of
technicality - a rowboat journey without an oar, until one considers the Plan.

Mr. Frank Turner, a distinguished AICP Planner from the State of Texas, released a study in the late
1980’s that studied the incidence in which Texas cities used a PDD. His conclusion was that use of the
PDD was “prolific” throughout Texas in a manner that shocked him; and he was documenting a 7% use of
the PDD considering all planning actions.? My count in Palm Springs on the use of a PDD is closer to 909%.
What I see from studying ten years worth of PDD permits is that the PDD has usurped the role of a
General Plan, and from its inferior position as a “development permit” has become

The City’s General Plan and its implementing zoning code is in truth The Voice of the People - it is our
power, our democracy, our bargained-for-exchange with Developers that tempers the harshness of land
for profit! Development, regardless of property rights, is never at the expense of the Community. Any
zoning ordinance, PDD or otherwise, ultimately answers to the General Welfare Clause embedded within
the City's General Plan. We often forget that land value arises from the amenities and improvements that
surround the lot; therefore, lot development must remain accountable to its surroundings.

What qualifies a project for PDD exemptions and waivers? After all, despite the PDD “purpose statement”
that public benefits are the justification, rarely has the City created significant public benefits to offset the
loss of public amenities, and in fact, the standard justification clause has been, “The Project is the Public
Benefit.” Keep in mind the constitutional challenge is to create “uniformity of treatment” throughout

t For the academic reader and the brave-at-heart, | have included Appendix C that traces the historical origins of “general welfare powers™
and Appendix D that shows California’s commitment to leading the nation on environmental protection and adequate provision of public
services - all enforceable at the local level!

]

Z Introduction to Planned Development Zoning, Frank F. Turner, AICP, Texas, 1983.



zoned districts so that no owner of property gets unfair economic advantage through inappropriate
changes in zoning use or increases in density.

What explains the abandenment of plans and ordinances in the City of Palm Springs? Has the Developer
or the City ever come forward with information that lends us to believe a district classification is
outmoded, that district characteristics are no longer warkable; that lot sizes are no longer economically
viable; that the market can no longer support district constraints. If the tools are unworkable, the
solution is to amend those tools rather than drift into ad hoc, case-by-case decisions where standards are
never properly identified. If this be the case, then call for public meetings, and amend the plan.

What has become uniform practice is for Developers to approach the City with a sense of entitlement; a
presumption, well-founded expectations through past history, that suggests zoning, and often even
General Plan Classifications, can be set aside lightly, moderately, or in its whole fabric - for the economic
needs of the Project. If district changes were legitimately needed to cause abandonment of ordinances,
this would, could, should, and must happen at the level of legislative change - not as a result “bartered to
conclusion” between an applicant and a Planner (albeit competent and dedicated) working behind the
scenes, outside the legislative context, and off the record!

1 have observed that when the City does encounter a gap in its ordinance pattern -- such as the absence of
a small-lot residential district where intensity is appropriate; or the need for cluster zoning; or transfer of
density rights from environmentally sensitive lands; or the need to combine residential and commercial
within the same building - the tendency is to “grab a PDD" as a go-to position, rather than use planning
tools in their intended format.

The general plan has excellent guidance on the intended use of a PDD. I notice that the limitations of that
discussion are not reflected in City practice; but a tendency for the City to drift alarmingly into copious
use of a tool that should be used sparingly.

The Palm Springs General Plan Administrative Element adopts PDD usage where (1) flexible standards
can be offset by adequate mitigation (and have an independent reason for use); (2) where the PDD
supports transfer of density rights from environmentally sensitive lands; where the PDD supports
increased housing density for affordability; or for lot consolidation and mixed-use. Beyond these explicit
areas, | would urge the City not to use a PDD otherwise; and where it is used, to use it sparingly, always
with the public interest foremost in mind.

] also encourage any and all to read the General Plan. It has fascinating chapters on land use; building
districts; housing standards; design, that tells us a great deal about our City. A bit of scholarship goes
with the responsibility of planning. Appendix C contains a series of worksheets that make the
responsibility and journey less confusing and burdensome, hopefully, for with planning - the devil is in
the detail.

SECTION II:

People for Proper Planning (PFPP) has sponsored this survey, as a result of a litigation Settlement
reached between PFPP and Mr. John Wessman, developer of the Dakota Il Project. The study was
designed to be conducted independently by PFPP, discussed in joint session with an Ad Hoc PDD Study
Group of seven members, and ultimately review by the Palm Springs Planning Commission and City
Council.

Over the last year and a half, | have committed hundreds of hours tracking PDD permits in a system that
currently has no record keeping of such events, or no tracking system. The time limit of the study



receded to 2006, as far back as the city’s electronic records, only retrieved by pouring through Agendas
and Minutes. The scope of my work was to pull any PDD action for review and eliminate it for
consideration if (1) record of the decision was missing; (2) if the project was not approved. | have
reported on projects that were approved, but not built from a decade since, but I have included them
because the import of this study is to look at a mode of decision-making over time, not on the current
status of the project.

In Appendix A, | have compiled data. [ reviewed close to 85 PDD’s and 43 qualified for study because of
the excellence of data. | have ranked them by PDD number on a chart in Appendix A, and based upon a
reading of the staff report analysis and the city’s “waiver grid" | have compiled data to address; (1)
Failure to comply with legal mandates from the city’s general plan or specific plans; (2) waivers of use,
density, lot area, lot coverage, height, use of the high-rise ordinance, open space, setbacks, distance
between buildings and parking.

My findings are nothing less than shocking. Approximately 80% of the 43 PDD planning actions over ten
years, the city has acted expressly against a standard in its general plan that should control the outcome;
or against a specific plan mandate or both; or the city has violated a standard in its underlying ordinance
that is not subject to waiver with a PDD Permit. [n virtually every occasion, the use of the PDD resulted
in findings that “public benefit” was the “value of the project itself.”

Approximately 45% of the time, the city violates its density obligation. With affordable housing impacts,
this would be a decrease in density; with commercial, it would be an increase, or overuse of the lot,

Approximately 56% of the time, the city adds significant height to the project beyond minimum
thresholds, and where the height exceeds 35 feet, almost uniformly the City fails to properly use its high-
rise ordinance that has designed a built-in tradeoff — more height for more open space and setbacks. The
City uniformly “waives” the “waiver” on height.

Approximately 40% of the time (actually 37%), the city substantially reduces open space. To add to the
confusion, the City has been unnecessarily vague on the definition of open space, and rather that includes
balconies, private open space, and non-public features - or whether the regulation is directed to
preservation of “public space.”

The most prolific classification is setbacks (with substantial reductions) approximately 80% of the time
on its PDD usage, and particularly with the recent trend toward small lot development.

The waivers are moderate to severe, and in 18% of cases, the city waived either the entire range of
development protections or something close. Recall, these standards are “public welfare standards.”
Height, density, and open space provisions protect access to the aesthetics, light, air, view shed, or natural
features of a community.

The grid conclusions are not set in stone. They are indicators. In my methodology, however, [ checked
the “development grid” in the staff report where staff concluded that the waiver had occurred; these are
not subjective assessments. Only one category was subject to interpretation, and that was compliance
with the General Plan or Specific Plan, or violation of an ordinance. In that instance, | have footnoted the
basis of my thinking on the grid so the reader can “respectfully disagree” or not.



SECTION III:

The study of PDD usage shows broad patterns of accommodation that add up incrementally to what |
would consider “planning abuse.” | have added some case studies for particular attention, and the
locational maps of these and other PDD’s that show the detail are contained in Appendix B.

The statements that follow are peppered more than a little with my own conclusions; this was not the
section for impartiality. If one wants impartiality, read Appendix D or E on history or law. But on the
impacts of PDD usage, | use my own sense of design, of outcome, but also professional expertise - for |
have also been trained on what to expect when planning laws are applied, and there are serious
deficiencies; and truly, the cause and the remedy are in the technical details of this art form one calls
planning,

PDD 131 Belardo Hotel was approved in 2016, and is sited at the SteinMart Shopping Center in a Neighborhood
Commercial General Plan Area, The Belardo Hotel is a 66-room, three-story hotel immediately adjacent to the
Hacienda Cantina, and will use portions of the restaurant as its reception area, The NCC designation prohibits
hotel use, because NCC “serve adjacent residential neighborhoods,” such as dry cleaners, bakeries, post offices,
local book stores, etc. The other inconsistency in the permit arose from the requirement that restaurants
associated with a hotel in the R-3 zone actually be situated within the hotel itself.

PDD 290 Avalon, was approved in 2016. Avalon is sited between Highway 111 and [ndian Avenue, at the
northern crest of Palm Springs. The city permitted 1,150 new single-family and multi-family residences, built as
infill to an outmoded golf course. Three outcomes of the city's review were bothersome; the project got little or no
environmental review despite its size; there were a lack of community-wide meetings; and 49 acres of producing
row crops were placed within Open Space: Recreation.

PDD 232 Family Development, was approved in 2014 for 183 residences at Tahquitz Way and Farrell Drive. The
R-2 standards mandate a 20,000 square foot minimum lot, but the lots were reduced to 5,000 square feet, with
tandem parking (which is not authorized by ordinance), and a reduction in open space, setbacks, distance between
buildings, and street width, while the height increased. 1 have labeled the phenomenon the “lot squeeze.”

PDD 287 Boulders was approved in 2007, is not built, and has approximately seven extensions of time, all in the
absence of “good cause.” Boulders approved 45 single-story homes in the sensitive area surrounding Chino Cone.
The City's Hillside Ordinance was used by the developer to achieve a 10% height bonus but "new construction”
should not have qualified.

PDD 303 Matthew Place was approved in 2006 but never built. The lot is next to Von's on Palm Canyon Drive.
The PDD was used to waive height protection for neighbors within 150 feet of the residences using the PDD waiver
clause.

PDD 309 Vista San Jacinto was approved in 2009, with partial build-out but no buyers. The project consisted
exclusively homes placed in a Mixed-Use/Multi-Use District that anticipates combinations of community-serving
retail, professional, and service businesses, restaurants, and public uses - to stimulate jobs, and healthy
neighborhood activity. The pattern of converting mixed uses to singular residential has been prominent over the
last ten years.

PDD 314 Mesquite Village was approved in 2006, and may be in another phase of approval or sale at this point.
This project is sited on the corner of Palm Canyon Drive and Mesquite on the easterly side of the road. The land is
designated Tourism Resort Commercial, as a node between Downtown and lighter commercial areas. The location
anticipated community-serving retail commercial, professional offices, service, restaurants, public uses. The City
used the PDD to permit 106 SFR homes, and waived open space, setbacks, height, and lot size.

PDD 341 Vivante is a 132-unit assisted living complex that was approved in 2012 with the use of a PDD,
immediately to the east of the Palm Springs Convention Center, in an area that prohibits assisted living, because



the area has been reserved for Tourist Resort Commercial Designation in activities supportive of the Convention
Center.

PDD 354 Michael's Place is an assisted living center approved in 2008 next to Toucan'’s with a Bed Count that was
restricted to sixteen beds for the size of the lot and parking, and was expanded to 28 beds with the use of a PDD.
There have been approximately five other assisted living centers with similar resuits, on relatively crowded lots.

PDD 357 Palm Springs Assisted Living is also an assisted living center approved in 2012, using the PDD to waive
Bed Counts to allow 108 beds where restricted by ordinance to 64. To accommodate the squeeze, the PDD waived
height, setbacks, open space, and parking.

PDD 363 Sol Palm Springs approved 46 single-family residential small lot homes sited next to the Convention
Center and was approved in 2013. The Section 14 Specific Plan and anticipates High Density Residential [15-30
dwelling units per acre} and Hotel Uses and expressly prohibits single-family homes. The PDD waived General
Plan and Specific Plan standards to create a lowered density of six units per acre, changing the housing type,
intensity, and residential character of the area. The PDD also lowered lot size, setbacks, open space, and failed to
address affordable housing impacts.

PDD 365 Dakota II approved 39 single-family residential homes with pools on small lots behind SteinMart in
2014, with severely reduced setbacks, lowered street widths, no common space, and towering 3-story heights. The
General Plan prohibits single-family residential at this location, providing for affordable units, with 60% common
open space. The developer excavated to 25 feet or more for the pools, directing high-intensity streams of water at
the mountain base for weeks in order to remove boulders. No environmental review was done on grading, infill,
transport, or noise. Adjoining renters face high canyon-type walls five feet from the property line instead of
mountain views.

PDD 366 Serena Park was approved in 2016 and permitted 429 single-family homes, 42 acres of private open
space, and a five-acre public park at the northern “sand” area of Palm Springs. The R-1-C zoning lot limitation of
10,000 square foot lot was waived with the use of a PDD, and 5,000 square foot small lot development was
substituted. The project is spread across 126 acres. The conversion of major open space areas occurred without
public discussicn, other than local community meetings.

PDD 750 Lofts was approved in 2015, despite litigation. The site lies between Palm Canyon and Indian Canyon in
the Las Palmas Historic District, where surrounding historic structures are one or two stories. The city permitted a
50foot, four-story hotel, at a floor-area ratio of 1.3 and changed to Centra! Business District, which introduces FAR
ratios of 3.5 into the District. The City ignored the Las Palmas Design Guidelines.

PDD 376 Canyon Lofts was approved in 2015, remains un-built, and permits 34 condominiums and live-work
units within the Central Business District (CBD) along Indian Canyon, sacrificing the required mix of professional,
office, hotel, and residential. The units are three-story, 35 feet, small lot development, with waivers of open space
(reduced from 45% to 22%), setbacks (zero), lot coverage, distance between buildings, and landscaping. The
design evokes a "row-house” feeling.

PDD 379 Woodbridge was recently approved (2016) and is sited at the Magruder site at the corner of Mesquite
and Palm Canyon Drive. The General Plan Designation is Mixed-Use/Multi-Use, the receiving lot for the CV Link
Bicycle route. The Node anticipated light tourism, public plazas, and visitor-accommodation. Instead, 82
residential units are isolated on 5,000 sf lots, with PDD waivers of density, lot dimensions, setbacks, open space,
and distance between buildings.

These are a small section of the ninety-odd PDD's that were permitted in the years between 2006 and 2017; and
without exception, the waivers reduce the amenities of traffic flow, open space, air, light, and buffering - with little
or no quid-pro-quo other than a statement that “the project itself is the public benefit.” We deserve better, and
better will come if the general public and our public representatives choose to concentrate upon that magical
expression of the public will - the General Plan.



APPENDIX A

GRID OF PDD APPROVALS
SHOWING WAIVER CLAUSES
AND INCONSISTENCIES

CITY OF PALM SPRINGS
TAKEN FROM THE YEARS
2006 - 2016
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APPENDIX B

AERIAL MAPS
SHOWING PALM SPRINGS
PDD APPROVALS

TAKEN FROM THE YEARS
2006 - 2016
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PDD 232 | FAMILY DEVELOPMENT | APPROVED: SEPT 2014
183 SINGLE-FAMILY AND MULTI-FAMILY RESIDENTIAL UNITS ON 24 ACRES

CONSISTENT GENERAL PLAN: MEDIUM DENSITY RESIDENTIAL (MDRY) IS 6-15 DU/AC)

8 DU/AC / 2-3 STORIES / HEIGHT NOT GIVEN

AVERAGE LOT SIZE FOR SINGLE-FAMILY = 5,000 SF (4,640 - 8355 SF)

INCONSISTENT ZONING: R-2 (20,000 SF MIN LOT SIZE FOR SINGLE-FAMILY RESIDENTIAL)
SFR ALLOWED ONLY UNDER R-1-A STANDARDS (20,000 SF MIN LOT SIZE)*

. 0

&
£
<
=
C-3
-

&
o e
- &

=2 L]

-3 &
= & &
= L

o =
" = - -
! o

= = &

o L) =

) = & + o
o= x & <
«*- & <
> o & o &
o & = . &
PO TR IR QT W I N L o e o

|Senree: nmmmzn_uuﬁ, Imc. 120920013

DoL
GATE

J0! Residential Development Project

[ ] 'mmuov‘\‘ Project Site Plan
x Plansing & Reveorch, lac. Palm Springs, Californin
ISSUES OF CONCERN:

SFR LOTS OF 5,000 SF INCONSISTENT WITH MDR: R-2 STANDARDS (REQ 20,000 SF MIN LOT (R-1-A)

GEN PLAN HOUSING ELEMENT TABLE 3-15 & 94.03.00 B.1. (PDD CANNOT MODIFY DENSITY)

SUBSTANTIAL PDD WAIVERS: SFR LOT SIZE; LOT DIMEN, LOT COVER., BLDG HEIGHT,
OPEN SPACE, SETBACKS, DISTANCE BETWEEN BLDGS, PARKING (TANDEM), STREET WIDTH (24°)
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PD 347 1 FARRELL PROF. VILLAGE | OFFICE AND MEDICAL (5 BLDGS) | 3 ACRES | AIRPORT
5 BLDGS (SS) 1 @25,000SF:118,000SF (0.21% / 0.50% FAR) | HEIGHT: 25'/30’ ALLOWED
INDUSTRIAL: M-I-P / USE ANCILLARY TO INDUSTRIAL / ISSUE: NOT AN ENUMERATED USE / SIMILAR?
**PDD SETBACK WAIVER: 25":100' FARRELL /5:20’ INTERIOR
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LINEA/PDD 371/ CANYON PARK SPECIFIC PLAN (L2 LOW DENSITY RESIDENTIAL)/ APPROVED: 2014
GENERAL PLAN: ESTATE RESIDENTIAL (0-2 DU/AC) / GUEST RANCH GR-5 ZONE (0-2 DU/AC)
14 SINGLE-FAMILY HOMES ON 7 ACRES / 4,500 SF LOTS / HEIGHT: 19'/ 24’ ALLOWED / PROJECT DENSITY: 2 DU/AC
SINGLE-FAMILY ZONING (R-1-B 15,000sf MIN) / 4,500 SF HOMES / LOT SIZE = 15,000 (CONFORMS)

PDD WAIVERS: LOT SIZE AND SETBACKS WAIVED WITH PDD, EXCEPT THEY REPRESENT
SPECIFIC PLAN REQUIREMENTS!! {(PDD CANNOT AMEND THE SP STANDARDS)
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CANYON LOFTS PDD | SECTION 14 SPECIFIC PLAN | APPROVED: 2015
CENTRAL BUSINESS DISTRICT (INCOMPATIBLE)
32 MFR CONDOS AND 2 LIVE-WORK UNITS, 3 STORIES, 35 FEET

GENERAL PLAN CENTRAL BUSINESS DISTRICT (CBD) (15-30 DU/AC)
R-4 MULTI-FAMILY RESIDENTIAL ZONE (30 FOOT HEIGHT REQUIREMENT)

NON-CONFORMING WITH CENTRAL BUSINESS DISTRICT STANDARDS
WAIVERS: LOT AREA, DISTANCE BETWEEN BLDGS, SETBACKS

OPEN SPACE (45% - 22%),

CENTRAL BUSINESS DISTRICT STANDARDS:

“PRIMARILY RETAIL BUSINESS IN CHARACTER, WITH RELATED HOTELS,
MULTI-FAMILY RESIDENTIAL, AND SERVICE, OFFICE, CULTURAL AND INSTITUTIONAL USES.
CBD INTENDED TO BE ACTIVE, INTENSIVELY USED AREA CATERING TO THE PEDESTRIAN,

WITH WALKWAYS, OPEN PLAZAS, DINING, GATHERING AND WINDOW-SHOPPING
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APPENDIX C

REFERENCE GRIDS
TO THE PALM SPRINGS
GENERAL PLAN AND
ZONING ORDINANCES
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APPENDIX D

THE GENERAL PLAN
PLANNING FOR THE GENERAL WELFARE

THE OBLIGATION TO PLAN FOR THE GENERAL WELFARE

It is fair to say most of the general public are not familiar with the mechanics underlying local land use
authority. The question is to what extent communities act in a relatively unconscious manner toward the
prominent issues they face on a daily basis. How does planning make its decisions, and what factors drive the
balance between competing interests? What bounds have been placed upon the exercise of these powers?

To know that cities operate through zoning, variances, conditional use permits, and general plan hierarchies is
not the same as understanding how to achieve the delicate balance between nature and built environments; or
how to blend aesthetic and utilitarian ends toward a community harmony; or how to serve rich and poor and
build upon a sense of community equity. These questions involve the deep ethics of planning. They make the
trade an art form if that is a community’s state of mind and mission.

At some point planning broke from the restrictive role of community guardian in the allocation of land permits—
admittedly to pursue a greater calling. That “calling” concentrates upon regulatory powers granted to the
planning profession that set reasonable constraints upon development, and bend its design and function to a
community end.

What may not be appreciated is how historically rooted those limitations are, stretching back to the Constitution
and delimited by social ideas that travel in seemingly contradictory directions: what guidelines help a
municipality identify undue government interference with private property rights; what guidelines help us
understand the municipal planning obligations that restrict the unlimited exercise of property rights?

The general welfare clause underlying the police power assumes that as much as the general public needs
protection from undue regulation, communities need the administrative structure of government, with its
organizational capacity, its pooled talent, its resources, and legal mandates in order to function as a viable
society.

Implicit in this regulation and constraint upon private rights is the idea that market forces are in no way
equipped to create urban function, and that, in point of fact, market driven development has led the country into
an urban crisis which planning is now called upon to alleviate and to re-form with a new idea of the built
environment. The challenge is to reshape the idea of city form to a model which encompasses both ends on
the scale of justice--that of individual freedom, while maintaining municipal responsibility.

THE EVOLUTION OF PLANNING

The structure of planning has gone through two distinct evolutions {or perhaps better said, revolutions) within
the Twentieth Century. The first commenced with the enactment of the Standard Zoning Enabling Act in New
York City in 1916, and the consequent growth of city and county planning departments throughout the United
States.

The second evolution became public by the 1960's, and took legislative form by the 1970's with the later
introduction of the Standard Planning Enabling Act (SPEA), in which planning evolved over decades from a
basic zoning approach to a change of status in the general plan from advisory document to constitutional
framework. As the data will show later in this report, a small series of slates (including California) liberalized
their planning laws to become leaders in Smart Growth.! This second development formalized general plan
objectives into legally enforceable public responsibilities.

' “Smart growth is an approach to development that encourages a mix of building types and uses, diverse hausing and transportation
options, development within existing neighborhoods [infill] and community engagement.” The movement has incorporated ten principles
considered to be the foundation of a smart growth approach. See: www.smarlgrowthamerica.com



The planning process itself is now subject to administrative review by higher courts, with all of the consequent
evidentiary, procedural, and informational due process requirements that attend legislative/quasi-judicial
functions.

THE INCEPTION OF ZONING
Prior to 1916, city developers were relatively unconstrained in their choices, except for standardized health and
safety codes that addressed issues such as fire hazards, building safety, light, air, and basic principles of
hygiene that arose from public outcry to urban blight. Beyond these limited powers, government had little
authority to interfere in land issues or the development of city form. It was left almost entirely to private market
forces.

The first attempt to systematically regulate land use was in 1916 when New York passed its Standard Zoning
Enabling Laws. The zoning model caught on quickly across the United States, and was enacted through state
governments in a majority of states within the decade. Authority to regulate land use and create zoning
classifications was delegated to local governments, with broad discretionary powers. Stale government
powers were limited by practice to the enabling acts themselves, and the states found little reason early in the
twentieth century to intervene in local government regutation.?

This delegation occurred through a construction of the police powers granted to municipalities to govern for the
health, safety, and general welfare of their respective communities. District, city-wide, and regional authority
over land use was rarely created under the zoning approach.

The grant of constitutional authority is circumscribed in the State Zoning Enabling Act to the legitimate zoning
purposes recognized by government. Municipalities are granted the regulatory power to meet capital facility
requirements and provide other public requirements incidental to municipal governance, such as adequate
provision for roads, water, sewage, schools, parks, and other public requirements. The state enabling laws are
subject to litigation under constitutional guidelines and due process notions of equity and fairness.

Later, the purposes and ends of regulation were broadened under State Planning Enabling Act, which
responded to the municipal objectives that could not be addressed through zoning. This additional grant of
authority assisted communities in strengthening the general welfare objectives.

Their ulbtmate form today is expressed in the general p an and covers an array of subject matter incidental to
land use authority, including standards on regona hous ng needs, regional transportation, environmental
protection, community aesthetics and design and growth management, to name a few. Planning
municipalities currently exercise the r powers under four broad head ngs: regulation, land purchase, eminent
domain, and taxation

The real import to planning remains in the educational adjustment needed to enter this relatively new
administrative system. [n every important p ann ng action, the p anner must be aware that the decision, in
order to be viabe as a proper exerc se of authonty, must relate back to the enabling statutes and their
constitutional framework as identifed by the courts. Th s framework should be as familiar to us as the planning
tools we use, because those tools have been drafted from and muslt conform to, the broader requirements of
the law.

A LOOK AT EARLY ZONING

Zoning was ongina ly restricted to a “two-dimens ona system (type and intensity of use) that is commonly
referred to as Euclhdean Zoning, a term denved from the 1926 Supreme Court decision, Euclid v. Ambler
Realty Company The components of Eucidean zoning are strict segregation of land use in four typical
categories; namely, agncu tural residential commerc a, and industrial.

The primary characterist cs that divide these categor es refer back to the two dimensions of zoning—type and
intensity of land use. Implied wthin the choice to segregate land uses is the notion of their inherent

25ee: 150 Years of Land Use: A Brief History of Land Use Regulation, California Sesquicentennial 1850 - 2000. James Longtin,
S1 999) for a general description of this process.
Euclid v. Ambler Realty Company 272 US 365 (NY Ct App 1926).



incompatibility. Under traditional property concepts, this would be the law of private or public nuisance--or the
intrusion and trespass at the neighborhood level of one use of property upon the other in a noxious or
unacceptable manner.

As simplistic as this early system may seem to us now, zoning powers were revolutionary for their time.
Developer control over the built environment went relatively unchallenged until public outcry over neglected
municipal responsibilities led to reform.

Early planning practice and legal standards concentrated almost exclusively upon zoning compliance (or the
“fit" within exclusive and tiered districts), with a scarcity, if not a complete absence, of planning controls over
district and neighborhood characteristics, infrastructure readiness, environmenta! impact, public service
provision, and design. The “planning toolbox” allowing innovation, the scope of municipal power to pricritize
district plans, the judicial standards needed to enforce the general welfare — none of this existed in planning
practice or law until the planning revolution of the late 1960's.

Two events, the publication of the Douglas Commission Report on urban blight in 1969,* and the United States
Supreme Court decision, Golden v. Ramapo®, turned the tide against conventional zoning and planning.

THE LIMITATIONS OF ZONING

MUNICIPAL V. REGIONAL CONTROL

For a span of almost fifty years after introduction of the Standard Planning Enabling Act (SPEA) in 1928,
planning decisions remained virtually unexamined by the appellate courts. In the interim, symptoms of land
waste and inner urban decay were beginning to show in a patiern of urban blight. One of the first broadly
published descriptions of this ill came from the release of a comprehensive government report issued by the
Douglas Commission in 1969.5

The Douglas Commission Report highlighted a number of problems with planning that had contributed to urban
decay.” The Report had a national impact, because it was the first time the general public had full access to a
documented description of the urban ills they struggled with. The Douglas Commission addressed the
jurisdictional problems with planning, and the difficulty of establishing regional control over land resources:

“Today a basic problem results because of the delegation of the zoning power from the
States to local government of any size. This often results in a type of Balkanization,
which is intolerable in large urban areas where local government boundaries rarely
reflect the true economic and social watersheds.

The present indiscriminate distribution of zoning authority leads to incompatible uses
along municipal borders, duplication of public facilities, and attempted exclusion of
regional facilities.™

PLANNING AT THE LEVEL OF THE NEIGHBORHOOD LOT: THE GAP HYPOTHESIS

Daniel Mandelker® wrote prolifically on the zoning problems during the time planning made its change from
Euclidean zoning to modern day planning. Mandelker concentrated upon two components of zoning that
restrict its regional character: the first is its geographic orientation. Because zoning is historically linked to the
development of nuisance law, (which focuses upon the neighborhood as the spatial unit) it had been difficult for
zoning to develop a district, city-wide, or regional orientation.

4 Douglas Commission, Report of the Mational Commission on Urban Problems, Building the American City (1969).

5 Golden v. Planning Board of the Town of Ramapo 285 N.E.2d 291 (NY Ct App) 1972

& Douglas Commission, Building the American City, supra.

" From Spraw! to Smart Growth, Robert H. Freitich, American Bar Association (ABA), 1999, p. 3.

® Douglas Commission, Building the American Cily, supra, p. 19.

% Daniel Mandelker is a Howard A. Stamper Professor of Law at Washington University, lectures throughout the world, publishes
prominent national land use treatises, and is one of the country's foremost scholars in land use and environmental law. Mandelker's
scholarship was particularly powerful during the 1960's and 1970's. www.law.wustl.edu



Mandelker addressed this as the inherent conflict between zoning and the general plan. His emphasis shifted
somewhat from the Douglas Commission. The Commission had concentrated upon the municipality as it
related to regional concerns. Mandelker addressed an even smaller land use unit--the lot at the neighborhood
level, and its relation to the municipality:

“The land use map of the comprehensive plan is a generalized indication of future land
uses and densities. The zoning map is a detailed indication of legally permitted land
uses at the scale of the individual ownership.® .

“We saw that planning and zoning took on an entirely different character when it dropped
the unit of legal ownership—the lot—as the basis of planning and zoning control, and
moved to the community level as the area of concern within which the exercise of
planning and zoning powers was to be justified.” [emphasis added]' . . .

Although zoning contained the legisiative allocation of land uses on a community scale, implementation was
largely left to private initiative. Implementation of the ordinance depended upon the “appropriate private market
response, both at the right place and at the right time."'2

Mandelker described this form of planning as “watchfut waiting,” in place of directed land management. Thus,
the exercise of the zoning function was predicated on a gap hypothesis, or “the gap between the adoption of
the zoning framework and its execution in the marketplace:"*

“The plan attempted to deal with this problem [gap] by delineating a model for physical
development at the neighborhood scale, but it did not provide the necessary policy
linkages between the neighborhood model and the community-wide planning
framework. . ... [emphasis added)

This omission created an ambiguity and tension in the zoning system, which found itself
caught between the more specific development criteria for limited neighborhoods, and
the broader developmental framework that was projected for the entire county.™

THE TIMING MECHANISM AND END-STATE PLANS

Mandelker then related the geographical context of zoning to its secondary component—timing, and the
inability to get “from here to there"—the difficulties of reconciling present versus future-based land use
allocations:

“The problem is not helped...by the tendency of comprehensive plans to project a fixed
‘end state’ as much as twenly to thirty years forward in time, with no attempt to indicate
what zoning steps should be taken intermediate to the achievement of the goals
ultimately projected.” . . .

% ... Adoption of this kind of planning strategy would have important consequences for
a planning technique which has emphasized static land use proposals, with little
concentration on the problem of how fo get from here to there.” [emphasis added] . . . .

“Unfortunately, the policy of watchful waiting which has especially been pursued in
undeveloped and urbanizing areas has seriously qualified the use of advanced zoning
techniques, and has put the emphasis on zoning change in response to private
development proposals as the dominant zoning mode.” femphasis added]"®

'° The Zoning Ditemma, Daniel R. Mandelker, Bobbs-Merill, 1971, pg. 60.
" Zoning Dilemma, p. 41.
'2 Zoning Ditemma, p. 27.
'* Zoning Ditemma, p. 27.
" Zoning Dilemma, p.136.
15 Zoning Dilemma, p. 61.



THE CONTRIBUTION OF ROBERT FREILICH

Dr. Robert Freilich became a prominent influence in planning by the mid-1960's. By an early age, Freilich had
attained five advanced degrees in planning and related fields.'® Given the breadth of his education and work in
planning, it is not surprising that, as the “founding father” of modern day growth-management, the field has
developed such a broad regulatory scope."

Most prominently, he is known as the author of the growth management approach that received appellate
review in the lead decision, Golden v. Planning Board of the Town of Ramapo'®, a 1972 decision credited as
second only to Euclid v. Ambler in its implications for planning:

“The Ramapo decision shifted the balance of power from the developer to public land
use agencies. The developer no longer has an absolute right to proceed with
development, irrespective of whether public facilities can reasonably accommodate the
development. Instead, the developer can be made to wait a reasonable period to allow
public facilities to caich up or be forced to expend funds to ripen the land for
development.

The Ramapo decision and rationale also permanently altered the court's perception of
the land use regulatory process and paved the way for subsequent decisions that have
favored public regulation over the developer or landowner's immediate right to develop
propert% (irespective of the harm such development might inflict upon the public
good).”

The Ramapo Master Plan under scrutiny by the court was heavily documented with
demographics, land use trends, economic analysis, and long-range community planning.
It was comprehensive in its approach, and covered four volumes. The Master Plan was
under judicial scrutiny for a takings violation because it deferred development rights for
an eighteen-year period of time until the municipality could correct the serious, long-term
infrastructure deficiencies that had resulted from a development boom.

The Master Plan survived the takings challenge because the Town demonstrated the
plan was a necessary response to the infrastructure problem. The connection of
planning to capital infrastructure is the essential and primary contribution of Robert
Freilich. The Ramapo Master Plan had several features that are now used to focus
attention on the geographical and time-binding nature of the general plan, to justify its
use as a “constitutional for fulure development:"”

(1) The plan made generous provision for affordable housing; (2) it phased and timed
capital improvements to meet growth projections; (3) it had rational timelines; (4)
developers could opt to pay for infrastructure; (5) its innovative strategies were
expected to increase the economic strength of the overall area.?’

The significance of Golden v. Ramapo is the rare imprimatur the concept of planned development received
from the United States Supreme Court, signaling the end of zoning review in isolation from the guiding
mechanism of a general plan.

16 By age 21, Dr. Freilich had a BA Degree in urban affairs from the University of Chicago, a JurisDoctor from Yale, and a Master's in
International Affairs from Columbia University. He laler received LL.M. and J.S.D. degrees from Columbia. Dr. Freilich was the long-
time editor of The Urban Lawyer, the national journal on local government law. He specializes in revitalization of cities and by 1999 had
represented more than 200 cities, counties, and states, and appeared in over 80 briefs and oral argumenis before the courls on land
use issues, thereby infusing the principles of “planned growth” throughout the Counlry, From Sprawl to Smart Growth (1999), Robert H.
Freilich, Bibliography.

7 “n 1969, the {Ramapo] town board adopted a number of land use strategies that became known as a growth management program
fRamapo at 294]. Its inventions were sophisticated, controversial, and legally dubious. Ramapo's land use devices and the courts'
sanction of them are credited with accelerating the incipient growth management movement and selting the stage for smart growih.”
Golden and Its Emanations: The Surprising Origins of Smart Growth, Smart Growlh Symposium (2002), Professar John R. Nolan.

'® Galden v. Planning Board of the Town of Ramapo 285 N.E.2d 291 (NY Ct App) 1872

'® From Sprawl to Smart Growth, supra, p. 63.

% The State of New York (Town of Ramapo) operated under a legislated “Planning Faclor” approach, wherein the Master Plan was one
of a combination of “factors” used in the planning deliberation.

* From Sprawl to Smart Growth, supra, p. 59.



THIRTY YEARS AFTER RAMAPO - THE 2002 NATIONAL CONFERENCE

In 2002, industry figures came together in an historic symposium to celebrate the lifetime contributions of Dr.
Freilich in a Tribute to the 30™ Anniversary of Golden v. Ramapo. | have chronicled an introductory statement
advanced by Professor John Nolon to give a sense of the breadth and historic character of the occasion and
certainly the Ramapo decision itself:

In November, 2002, the Land Use Law Center of Pace University Law School, the
Government Law Center of Albany Law School, the Urban Lawyer, the National Law
Journal, and the American Bar Association Section of Local and State Government Law
hosted a national conference on the [Ramapo] case and its extraordinary contemporary
relevance. . ...

The conference was a retrospective for practitioners who reflected on the debt owed the
Ramapo Case for jump-starting local smart growth strategies, ..... ****

The 1972 opinion of the New York Court of Appeals was nothing short of prescient. If
has been sustained by thirly years of extensive land use and regulatory takings litigation,
including several recent decisions of the U.S. Supreme Court. . . . . In New York, the
cases that rely on Golden v. Ramapo are among the most influential land use cases
decided by its appellate courts, ****

The planning literature of the time was full of excitement about growth management, but
there was little evidence on the ground of its legal adoption. . ... As a more basic
matter, Ramapo’s investment in comprehensive planning put it solidly on the ‘pro-
adoption’ side of a debate emerging in the 1960's about the wisdom of adopting master
plans in the majority of states where local governments have the option of doing so."®

THE INFLUENCE OF CHARLES HAAR

Professor Charles Haar wrote extensively in the 1950's and 1960's and deeply influenced the work that led to
the United States Supreme Court decision, Golden v. Ramapo. Haar's recommendation that the general plan
be legislatively adopted received serious judicial attention. A tally of modifications to state legislation
conducted by the American Planning Association (APA) in 2002 show that Haar's theories of the general plan
ng\évocoszrise the national trend.” His work was first cited in prominent appellate court opinions in the
1960's.

Professor Haar looked closely at the information-gathering function of the general plan as the repository of
facts, analysis, and community input that would justify the broad exercise of municipal police powers. Laying a
proper evidentiary foundation became critical when developers challenged delays in construction from the
timing mechanism of capital facilities planning, or responded to downzoning that reduced the economic value
of their property. These private property outcomes resulted from the redistribution of benefits and burdens
incidental to implementing the plan.

In order to justify the property impacts, the general plan had to operate from a constitutional hierarchy.?S In
other words, planning had to be on top of the legal pyramid. Secondly, its enabling statute had to be broad
enough to encompass the long-term objectives of the general plan.

The master plan, in Haar's view, “symbolized a change in the organization of the land market. Its primary
Jjustification is an assumption that the interdependence of land uses in an industrialized society makes
necessary municipal controls over private property.™®

%2 Golden and lts Emanations: The Surprising Origin of Smart Growth, John R. Nolan, The Urban Lawyer, Vol. 35, No. 1, Winter 2003.
* Discussion follows in subsequent sections.

% See: O'Loane v. O'Rourke 231 CA2d 774 (1965), infra, Section on Haar — Incorporating the Concept Into California Law. The

O'Loane slandards were ultimately codified in California's Government Code in 1972,

% |t is noteworthy that no author, including Haar, ever explained why he used the term, “constitutional framework,” to describe the

general plan. The phrase may relate to the nature of the Constilution as the ultimate expression of authority to which all ather laws

must conform—ithus, the hierarchy in planning was created.



CHARLES HAAR - “IN ACCORDANCE WITH A COMPREHENSIVE PLAN"

The Standard Planning Enabling Act (SPEA) was drafted by the Department of Commerce in 1928. The Act
provided for a Planning Commission who was empowered to formulate a “master plan” for the community. The
master plan was to incorporate a zone plan to the “control of height, area, bulk, location, and use of buildings
and premises."%

This directive was somewhat incongruent, because the Standard Zoning Enabling Act (SZEA) was actually
enacted prior to the planning laws. However, the language implied that zoning functions would implement the
comprehensive community vision - as it related to use, height, bulk, location, and density of built structures,
and only that.

Problems arose because neither the SPEA or SZEA delineated how the plan related to zoning provisions.
Accordingly, courts of law had a paucity of information on how to create a constitutional basis for review. This
gap affected interpretations of the balance between public welfare and private rights from state to state, and
split the states on their approach to the planning decision.

Section 3 of the SZEA provided that ordinances would be drawn “in accordance with a comprehensive plan.”
The significance of this phrase plagued the courts for years and fueled great controversy in judicial
constructions. Courts could not determine whether the legislature had meant for the zoning ordinance to be a
self-contained regulatory mechanism?, or subject to the independent guidance of a plan:

“The reasoning seems to be that a comprehensive ordinance, one which blankets the
entire area and is internally consistent, is automatically ‘in accordance with a
comprehensive plan.’ The plan is the ordinance, and the ordinance the plan, and there
is to be no nonsense about a different plan aftogether—a master plan—upon which the
ordinance must be formulated.?

Charles Haar argued forcefully for the plan to be separate and distinct from its implementing ordinances. In
fact, Haar felt so strongly about the corrective role of judicial review to safeguard constitutional property rights,
he could not conceive of zoning outside the context of a larger planning process, and felt the courts should
prohibit zoning absent the plan:

“it might even be argued that any zoning done before a formal master plan has been
considered and promulgated is per se unreasonable, because of failure to consider as a
whole the complex relationships between the various controls which a municipality may
seek to exercise over its inhabitants in furtherance of the general welfare.” (Haar at
1174)

‘The plan] will give the courts a standard of review more sharply defined than the
reasonable in vacuo test upon which they now are forced so largely to rely.” (Haar at
1174)

HAAR - INCORPORATING THE CONCEPT INTO CALIFORNIA LAW

Charles Haar was one of the first treatise writers to clearly articulate the function of the modern-day general
plan in great detail, and particularly its legislative-judicial function. The “master plan” hierarchy was so
effectively described in 1955, the basic structure of planning as he foresaw it echoes today through the
language of most modern appellate decisions and state enabling clauses.

A statement of Haar's contribution toward the evolution of the general plan can be found in the 1965 opinion,
O'Loane v. O’Rourke,” a decision that today still stands as the leading legal statement in California on the

% 1n Accordance with a Comprehensive Plan, Charles M. Haar, 68 Harv, Law Rev.1154 (1955), cited in O'Loane v. O'Rourke in full.

% In Accordance with a Comprehensive Plan, Charles M. Haar, 68 Harvard Law Rev.1154, {1955) p. 1155. The history of the Standard
Planning Enabling Act (SPEA) and its relationship to the Standard Zoning Enabling Act (SZEA) is thoroughly covered in this early
landmark article of Charles Haar.

“ Of 1,347 cilies with populations exceeding 10,000 thal responded to a 1953 survey, 791 had enacted comprehensive zoning
ordinances, yet only 434 had adopted master plans. Haar, p. 1157, footnote 14.

* Haar, supra, at page 1167.

* O'Loane v. O'Rourke 231 CA2d 774 (1965).



function and nature of the general plan. The O’Loane decision was a precursor to the 1972 legislative
changes in California that now require municipalities to have a legally adequate general plan in effect.

Appellants argued in O’Loane v. O'Rourke that the general plan was not subject to referendum®' because it
had no legisiative effect. The court disagreed. The O'Loane decision focused the court on the legislative
function of the general plan, and its ability to implement the general welfare purposes underlying the police
power:

“ . . While municipal planning embraces zoning, the converse does not hold frue. They
are not convertible terms. Zoning is not devoid of planning, but it does not include the
whole of planning.

Zoning is a separation of the municipality into districts, and the regulation of buildings
and structures, according to their consifruction, and the nature and extent of their use,
and the nature and extent of the uses of land. This is the constitutional sense of the
term. ...

Planning has a much broader connotation. It has in view, as we have seen, the physical
development of the communify and its environs in relation to its social and economic
well-being for the fulfillment of the rightful common destiny, according to a 'master plan’
based on 'careful and comprehensive surveys and studies of present conditions and the
prospects of future growth of the municipality,’ and embodying scientific teaching and
creative experience.

In a word, this is an exercise of the State's inherent authority, antedating the Constitution
itself, to have recourse to such measures as may serve the basic common moral and
material needs. Planning to this end is as old as government itself - of the very essence
of an ordered and civilized society.

Professor Haar in the article above cited (68 Harv. L. Rev. 1175) further states that if the
master plan is to have “. .. a directly controlling influence on zoning regulation, it would
appear necessary to have it legislatively adopted, rather than merely stated by the
planning authorities and functioning as an interesting study without much direct

relevance to day-to-day activity.”

"The master plan symbolizes a change in the organization of the land market. its primary
Justification is an assumption that the interdependence of land uses in an industrialized
society makes necessary municipal conirols over private property.”

EDWARD SULLIVAN: THE CHANGING ROLE OF THE PLAN

Edward Sullivan is a prominent land use practitioner residing and working in Portland Oregon.®® He has
authored several amicus curiae briefs for the American Planning Association on topics involving the Standard
Enabling Clauses and the function of the general plan. He borrows heavily from the original thinking of Charles
Haar.

The publication of “Ramapo Plus Thirty, The Changing Role of the Plan in Land Use Reguiation® by Mr.
Sullivan was another fruitful outgrowth from the 30-Year Anniversary of Ramapo and Tribute to Robert H.
Freilich. His article begins with a personal tribute to Dr. Freilich:

“...the primary importance for this article is the Town of Ramapo’s ingenuity in using
sequential infrastructure development to draft a comprehensive plan that linked growth
planning to land use regulations.

* The California Constitution defines the referendum as “the power of the electors to approve or reject statutes or parts of statutes....”
Cal. ConsL. Art. 1], 9 {(a). The referendum applies o newly enacted legisiation.

2 'L oane, supra, p. 780.

3 Mr. Sullivan is the owner of Garvey Schubert Barer, and has an M.A. {Political Thought), University of Durham, 1998; Diploma in
Law, University College {Oxford), 1984; LLM University College (London), 1978; Urban Studies Certificate, Portland State University
1974; M.A, (History) Portland State Universily, 1972; J.D. Williamelte University, 1969; B.A, St. John's University (NY) 1966.

* Ramapo Plus Thirty, The Changing Role of the Plan in Land Use Regulation, Edward J. Sullivan and Matthew J. Michel, The Urban
Laywer, Vol. 35, No. 1 (Winter 2003)



Before Ramapo, New York law was based on the SZEA/SPEA models: expressly
allowing population density regulations to limit development but not planning based on
the 'sequence’ or timing’ of accompanying public infrastructure.

Up to this point, the New York courts had been applying a Unitary approach™ to
evaluate a land use action, placing very little weight on any planning standards found in
local regulations as a basis for the local action.

However, the New York Court of Appeals decision in Ramapo elevated land use
planning above mere regulations to a separate and independent factor by which to
measure and evaluate land use regulations.”®

The Sullivan article provides a unique and provocative examination of the evolving comprehensive plan and its
relationship to state enabling clauses (SZEA/SPEA). More importantly, Sullivan's statistical tables draw a
noteworthy correlation between a liberalizing trend in planning laws and the incipient Smart Growth
movement—the statement being, as powers expand, governments are increasingly equipped to experiment
with general welfare objectives—and reach the Smart Growth Vision.

Mr. Sullivan presents three ranking state views of the comprehensive plan:
UNITARY APPROACH

“In state courts, the most common ‘comprehensive plan’ definition is a functional one:
courts apply the existing zoning regulations as the comprehensive land use policy
statement. As such, land use regulation is not arbitrary or capricious if the proposed
regulations comply with the general zoning scheme.” (Sullivan at 82)

In Unitary Approach states, zoning entitlements may vest in a landowner, making it difficult to amend the
zoning ordinance over time and adapt to change. A fuller treatment of this issue is presented below in
discussion on the Unitary Approach and its potential rigidity.

PLANNING FACTOR

Professor Daniel Mandelker promoted a hybrid variation of Charles Haar's insistence on the general plan
mandate requirement. This view now represents a rapidly evolving trend in the United States:

“A communily land use policy statement would be one of several consistency factors to
test the validity of a land use decision.”” This ‘Planning Factor’ approach gives some, but
not dispositive, weight to a land use plan.” (Sullivan at 85)

PLANNING MANDATE

The third and least-used model is that used by California and five other states, and represents the plan as a
legislated expression of intent;*

‘Some states have reconceived completely the relationship between planning and
Zoning in their enabling legislation, treating the zoning process as a quasi-judicial
process responsible to the legislative planning process.

This third approach uses a separate comprehensive plan as a substantive legal
requirement for compliance with the plan in all fand use decisions. Under this Planning
Mandate approach, a proposed zone change may be denied solely on the basis of
noncompliance with the comprehensive plan.” (Sullivan at 85)

* The Unitary Approach is a judicial orientation that disregards the plan and concentrates on the zoning ordinance as a complete
expression of regulatory intent.

% Ramapo Plus Thirty, supra, p. 79

3 The Role of the Local Comprehensive Pian in Land Use Regulation, Daniel Mandelker, 74 Mich.Law Review, 900 (1 976) at 903-909.
* The five remaining states are Florida, Oregon, Washington, Delaware, and Wisconsin. All five states have developed smart growth
infrastructure planning, and Florida, Oregon, and Washington are arguably growth management leaders, a point reflected in the caliber
of judicial decisions from those states.



THE UNITARY APPROACH AS A RIGID, FIXED-END STATE

‘A town's zoning map that accompanied general descriptions of zoning districts was comprehensive if it
reflected the current condition of the land at issue.” (Sullivan at 87)

“...treating the existing zoning regulations as a comprehensive plan in toto makes for a
single, and elliptic, standard of proof for a municipality’s compliance with its
comprehensive plan, to wit: a proposed zoning regulation is valid if it complies with the
existing zoning scheme. This deferential standard puts zoning ahead of planning
because local land use decisions need only comply with existing zoning requlations,
vitually eliminating the need or rationale for any long-term planning requirement.”
Sullivan at 83

“Prior to Ramapo's plan, a town typically revised zoning ordinances every five years to
conform to interim growth. Ramapo turned that traditionally passive planning update on
its ear by implementing a progressive planning statement based on an eighteen-year
capital improvement program...." Sulfivan at 87

In jurisdictions where the general plan policy standards are not law or are not a serious planning factor, policy
competes with the force and effect of the zoning ordinance — and by extension competes with property
entittements created by a court's myopic concern with “zoning consistency”. The decision defaults to the
expression of the zoning ordinance, leaving the larger public interest poorly represented and devoid of
adequate judicial protection.

Policy is the visionary statement that conditions a locality into its future growth plan. If property entitiements
vest in current zoning, localities lose the better part of their police powers, divesting them of control over
infrastructure, resource conservation, cost factors, land patterns, and development of the market economy.
Ultimately, in Unitary Approach states, jurisdictions are constrained from future, long-range planning, because
judicial review is tied to the map as a current expression of land use rights.

In contrast, states that have broadened their enabling clauses to Smart Growth commonly either completely
revise the original SPEA, or add state statutory requirements that range from land use, housing, agriculture,
open space preservation, transportation, community facilities, implementation guidance, and general planning
policy statements. (Sullivan at 96)*°

THE APA [ SULLIVAN DATA

Edward Sullivan referenced data from the American Planning Association’s Growing Smart Legislative
Guidebook*’to provide a “nationwide snapshot of each state’s legislative amendments to the original enabling
language in the SPEA."

The Guidebook ranks state amendments of the SPEA into four categories, (1) Original SPEA; (2) Moderate,
Significant Changes; (3) Many, Significant Changes; (4) Total SPEA Revision.

Mr. Sullivan took this data and correlated it with his own studies on how courts were handling the
‘comprehensive plan” requirements. His conclusions are fascinating, and are represented in the statistical
table which follows.

The study verified a national trend toward using a legislated master plan in making the land use decision.*' It
also verified the Unitary approach decreases as stales amend and revise their planning laws.*® Thirdly,
Sullivan found a strong correlation between liberal enabling clauses and Smart Growth experimentation:

“Legislative changes lto the original SPEA language generally come under the planning
rubric of Smart Growth initiatives developed in response to suburban sprawi, diminishing
farmland, and affordable housing.” (Sullivan at 96)

3 Taken from Smart Growth Legisiative Guidebook, Stuart Meck, Model Statutes for Planning and he Management of Change (ed.
2002) www.planning.org/Guidebook/View.asp Table 7-5.

* Growing Smart Legisliative Guidebook: Mode! Statutes for Planning and the Management of Change (Stuan Meck, ed., 2002)
www.planning.org/Guidebook/View.asp

*" Ramapo Plus Thirty, supra, p. 90.

a2 Ramapo Plus Thirty, supra, p. 90.




Sullivan typified New York as a Planning Factor state, and described the impact of Ramapo:

“The Ramapo court applied a Planning Factor approach by looking to the master plan for
legal justification of land use restriction. (Ramapo at 296). New York's ...master plan
occupied an existing legal standard lost in the confusion of how a proper comprehensive
plan would operate. Prior attempts at planning used comprehensive plans to forestall
growth.

The Ramapo plan resolved the confusion by showing that a plan manages growth
according to reasonable infrastructure development. The Ramapo pian gave new life to
the statutory “well-considered” comprehensive plan requirement by articulating a
reasonable basis for land restrictions.” (Sullivan at 88)*

The analysis of the general plan and how it relates back to the state enabling statutes reminds us that as much
as localities appear to be exercising home rule and autonomy, the success and breadth of planning is
inextricably linked to expressions of state jurisdiction and judicial review of constitutional parameters.

TABLE 1: SULLIVAN GENERAL PLAN ANALYSIS

| LEGAL AND STATUTORY SIGNIFICANCE OF COMPREHENSIVE PLANS®
Enabling Acts | SPEA Moderate, Many, Total
Significant Significant Revision
{ Change Changes
Planning _ CA, WI DE, FL, OR,
Mandate WA
AK, CO, IA, IL, | NV, NY, MN ID,KY, MA, PA, | GA, HI, ME,
Planning KS, MT, NC, sC MD, NJ, RI,
Factor NE, SD, VA, VT
WY
AL, IN, LA, {AR,CT, MS, Ml, | AZ, NH TN
. MO, ND, NM, |UT
LT OH, OK TX
LAY

Sullivan Conclusions (paraphrased):

Reading the table horizontally illustrates that the Unitary approach decreases as states
amend and revise their planning laws. Conversely, amending the state planning laws
trends toward a more significant role as the plan as law.

Vertically bisecting the Table illustrates that states in the two left vertical columns have
litle if any SPEA changes and fall within Unitary or Planning Factor classifications.
States in the two right vertical columns have greater SPEA changes and fall within
Planning Factor to Planning Mandate class; trends showing the revisions lead to greater
accountability to the plan.

Btis arguable, and even probable, that Ramapo catalyzed the entire movement toward the liberalization of enabling laws, which then
directly and powerfully ties Ramapo to the earliest judicial expression of Smart Growth,
* Revised in format only, and abslracled from Ramapo Plus Thirty, Edward Sullivan, Table 1, p. 90.



A FINAL COMMENT ON ZONING

The approach of the courts and planning scholars is deeply accountable to constitutional principles. Judicial
and scholarly articles repeatedly emphasize baseline principles that cannot be violated in order to have good
planning.

First is the principle that development, in order to be legal, must be accountable to municipal planning
obligations. Those obligations are sited in the State Enabling Acts, and refer to the responsibility to provide for
the general welfare. On land use issues, general welfare provisions translate into adequate roads, water,
sewage, and other public facilifies.

Second is the principle that land use regulation (municipal governance),*® in order to be legitimate, must
demonslrate that it is in furtherance of the public welfare. This implies the responsibility to set a proper record
of the planning decision.

Third is the principle (implicit in due process) that the benefits and burdens of development must fall equitably
upon the population. This principle entails a decision of who bears the cost of development.

Fourth is the principle that municipal government is accountable to regional and state interests under an
extension of general welfare provisions.

All of these principles operate to create the context of planning. Prior to the 1970's, the zoning ordinance was
the sole legal mechanism used to enforce land use decisions. It became apparent that a whole new structure
of planning would be required to implement general welfare requirements and meet the public obligation.

4 Municipal governance relates back to a proper exercise of the police power, or power to act for the general welfare. All regulalory
aclions instituted by government are measured by their adherence to general welfare principles.



APPENDIX E

THE CALIFORNIA GENERAL PLAN
AS LAND USE CONSTITUTION

Elements of the Modern General Plan
And Judicial Review

CALIFORNIA'S STANDARD PLEADING CLAUSE

By 1971, California had codified the provisions of general plan law to become a Planning Mandate state,
creating its present hierarchy— zoning ordinances and subdivision approval must conform to the general plan.’
In 1990, the California Supreme Court extended the requirement, finding that the general plan was the
“constitution for alf future development" within the city or county “to which any local decision affecting land use
and development must conform.”” Accordingly, the level of ]udlmal review extended into adjudicative actions
and land use permits under a more relaxed ‘standard of review' that gave greater credence to both citizen
rights of information and justification for the decision.

Conformity review became known as the “consistency doctrine,” and applies to a large range of actions;
namely, specific plans, program actions, budgets, capital improvement plans, change of zones, rezone actions
(PDD's and variances), development permits, development agreements, essentially any approved “project.” In
fact, under the California Environmental Policy Act (CEQA), general plan standards are evidence of an
intended ‘minimum’ environmental threshold. Development actions now required administrative “findings” that
the decision comports with the General Plan and basic due process.

The California FUTURE decision contains an example of the standard pleading clause found in any appellate
decision raising questions on the adequacy of a General Plan and its municipal function. The courts use this
language as a basis for judicial review of planning actions®:

“Every county and city must adopt a ‘comprehensive, long-term general plan for the
physical development of the county or city...." (Gov. Code 65300.) ‘The general plan
has been aptly described as the “constitution for all future developments' within the
city or county....

[Tlhe propriety of virtually any local decision affecting land use and development
depends upon consistency with the applicable general plan and its elements’
[statutorily required elements include land use, circulation housing, conservation,
open space and noise]. [citations omitted]. Gov. Code 65302}.

‘The consistency doctrine has been described as ‘the linchpin of California’s land
use and development laws; it is the principle which infuse[s] the concept of planned
growth with the force of law.” . . .’ [citation omitted]

A project is consistent with the general plan “ ‘if, considering all its aspects, it will
further the objectives and policies of the general plan and not obstruct their
attainment.”* [citation omitted].

A given project need not be in perfect conformity with each and every general plan
policy. [citation omilted]. To be consistent, a {subdivision] development must be
‘compatible with' the objectives, policies, general land uses and programs specified
in the general plan.”

! Cumn 's California Land Use and Planning Law, Daniel Curtin, 2000 Edition, p.8.
szens of Golela Valley v. Board of Supervisors, 52 Cal. 3d 531, p.750 (Neighborhood Aclion, infra, 1984, was a precursor to Goleta}
? Families Unafraid to Uphold Rural El Dorado County (FUTURE) v. Board of Supervisors of El Dorado County, 62 CA 4™ 1332, at 1336
(1998). FUTURE is a leading case on the consistency doctrine in California.



The State of California regulates planning through the backbone of its Planning, Zoning & Development Laws
(Government Code 65000, et seq), State Planning Enabling Act, State Zoning Enabling Act, and Declaration of
State Planning Policy. The state enactments would be “provincial legislative curiosities” if California hadn't
changed to “legislated policy” as the environment for due process and fairness. As it is, not only do these state
policy directives guide state planning legislation, but the framework is delegated to communities through
“police powers.” State Planning Policy also guides courts of law on adequacy of legislation, due process, and
fairness of the development decision. These concepts are frequently cited in court land use decisions, and
should be the focal point of local review by Planning Commissions and City Councils. The policies are basic to
an understanding of how to properly exercise planning controls at the municipal level, and should remain the
focus at all times:

1.11 STATE PLANNING [CALIFORNIA]

The participation of California state government in the planning process is not regulatory
in nature. Rather, the state role is to develop long-range policies to assist local
government in meeting problems of growth and development in urban areas; to provide
planning assistance to local agencies; and to develop and adopt guidelines for the
preparation of city and county general plans. . . .

1.11[1] Declaration of State Planning Policy [California). The state legislature, in
developing statewide planning policy and establishing the Office of Planning and
Research, has made certain findings, including a determination that California's land is
an exhaustive resource, not just a commodity, and is essential to the economy,
environment, and general well-being of the people of California; and it is the policy of the
state to protect California's land resource to ensure its preservation and use in ways
which are economically and socially desirable in an atiempt to improve the quality of life
in California. Gov C 65030. [emphasis added)]

The legislature has further determined that decisions involving the future growth of the
state, most of which are made and will continue to be made at the local level, should
be guided by an effective planning process, including the local general plan, and
should proceed within the framework of officially approved statewide goals and policies
directed to land use, population growth and distribution, development, open space,
resource preservation and utilization, air and water quality, and other related physical,
social and economic development factors. GovC 65030.1. [emphasis added]

The legislature has further determined that it is the policy of the state that land use
decisions shall be made with full knowledge of their economic and fiscal
implications, giving consideration to short-term costs and benefits, and their relationship
to long-term environmental impact as well as long-term costs and benefits. GovC
65030.2. [emphasis added]

The legislature has recognized the importance of public participation at every level
of the planning process and has determined that all state, regional, and local agencies
concerned in the planning process should involve the public through public hearings,
informative meetings, publicity and other means available to them, and that at such
hearing and other public forums, the public be afforded the opportunity to respond
to clearly defined alternative objectives, policies, and actions. [emphasis added]

The legislature has further found that the state planning process should be designed to
influence legislative policy and actions and therefore should specifically include
provisions for regular review and positive action by the legislature on statewide
environmental goals and clear identification of legislative actions required to carry out
slalewide environmental goals. Government Code 65034." * [emphasis added)]

4 Longtin's California Land Use, Second Edition, Volume 1, Section 1.11[1]



DEVITA V. COUNTY OF NAPA

There are no better statements of the California foundational requirements of land use and planning than
appear in DeVita v. County of Napa.® The case articulated the broad views of the California Supreme Court on
the function and legislative nature of the general plan in response to a challenge to the power of initiative.

| have isolated two aspects of DeVita that interweave the majority of planning principles that now form the
backbone of California's judicial response to general plan challenges. They are respectively: (1) state land
policy and the regional context of planning; (2) the California response to urban sprawi and haphazard zoning:

State Land Policy and Regionalism

"That land-use planning in general, and the formulation and implementation of the
general plan in particular, constitute matters of manifest statewide importance, becomes
evident from an examination of the text and the purposes of the planning law as a whole.

Although the law ensures that most land-use decisions remain within local control, it also
recognizes that those decisions may have profound ramifications for neighboring
entities, the region and the state, and therefore requires that each planning agency be
guided by and implement certain fundamental state policies and goals.

In a prefatory statement of policy and intent, the Legislature has broadly identified those
critical state concerns as follows: 'The Legislature finds and declares that California‘s
land is an exhaustible resource, not just a commodity, and is essential to the economy,
environment and general well-being of the people of California.

it is the policy of the state and the intent of the Legislature to protect California's land
resource, to insure its preservation and use in ways which are economically and sociafly
desirable in an attempt to improve the quality of life in California." (§65030).

The Legislature has further declared that land-use planning, and the general plan in
particular, represent the basic means of ensuring orderly growth throughout the state.
Thus, the Legislature has decreed that all 'decisions involving the future growth of the
state,” while generally subject to local control, must be 'guided by an effective planning
process including the local general plan, and should proceed within the framework of
officially approved statewide goals and policies directed to land use, population growth
and distribution, development, open space resource preservation and utilization, air and
water quality, and other related physical social and economic development factors.'
(Government Code § 65030 1)

Reversal of Ad Hoc Zonin

. One survey of California city and county planning departments shows that
approximately 75 percent of proposed planning and zoning amendments are
privately initiated in conjunction with development applications, and that
approximately 66 to 75 percent of these amendments are ultimately approved.
(Dalton Limits of Regulaton Evidence from Loca Plan Implementation in California
(1989) 554 Am Planning Assn 151 156 159 [emphasis added]

As the author of that survey has concluded, the planning and zoning amendment
process has become in many communities one of "piecemeal adjustment” by
focal planners and local legislators in response to development pressures. (Limits
of Regulation, supra, 55 J. Am. Planning Assn. at pp. 151, 159.) [emphasis added]

This conclusion comports with the well-known phenomenon commonly referred to as the
“"fiscalization of land use,” whereby planning decisions are frequently driven by the

N Devn‘a v. County of Napa 9 Cal 4" 763 (California Supreme Court 1995)
® Devita, supra, p. 816



desire of local governments fo approve development that will compensate for their
diminished tax base in the post-Proposition 13 era. (See Fulton, Guide to California
Planning, supra, at pp. 15-17, 208-213.) [emphasis added)]

It was presumably to curb an excessively ad hoc planning process that the Legislature
limited in 1984 the number of amendments to any mandatory element of the general
plan to four per year. (Gov. Code, § 65358, subd. (b).) General plans that change too
frequently to make room for new development will obviously not be effective in
curbing “haphazard community growth.”"( Selby Realty Co. v. City of San
Buenaventura, supra)’ [emphasis added]

CALIFORNIA’S JUDICIAL TEST FOR PLANNING

These doctrines are a good working environment to show the sensitive interplay between state law
imperatives, implementation of general plans, and judicial construction of fairness. A number of California’s
working doctrines are seated in provisions of the Government Code, and create the parameters of judicial
review,

THE CONSTITUTIONAL FOUNDATION FOR MUNICIPAL GOVERNANCE

Although in the past, some courts have held that cities and counties acquired the land use
regulatory power from the legislature, it is now generally recognized that such power is
derived from the broad police powers conferred upon them by the State
Constitution (Article Xi, §7) and it is not a power bestowed by the legisiature. . . .
[emphasis added)]

Such primary authority comes from the Constitution. However, in exercising its land
use regulatory power, a city and county must act within the statutory law so there
will be no conflict with general laws as provided in Art. Xi, 7.° [emphasis added]

An exercise of power over a legislative determination by an appellate court is always circumscribed by the rule
that the court will not interfere with the substantive right of municipalities to determine their own laws. The
court will not second-guess the appropriateness of policy:

“Judicial Test for Validity of Legislative Actions:

If the validity of the legislative classification for zoning purposes be fairly debatable, the

legisiative judgment must be allowed to control. The test of the validity of
comprehensive zoning regulations has consistently been applied and followed by this
court, so that whenever we have found that reasonable minds might differ as to the
necessity or propriety of particular regulations or classifications, we have bowed to the
legisiative determination and sustained the regulation.®

. courts will overturn an agency's legislative decision only if it is arbitrary, capricious,
wholly I?ﬂcking in evidentiary support, or fails to conform to the procedures required by
law..."

"A restrictive zoning regulation pursuant to a municipality's comprehensive plan of
community development, when reasonable in object and not arbitrary in operation, will
be sustained as within the legitimate exercise of the police power." Hill v. City of
Manhattan Beach (1971) 6 C3d 279.

In other words, the ordinance will not be declared invalid unless there is no reasonable
relation between the regulation and the exercise of the police power. ..... If the question
is debatable, the legislative judgment will prevail....”!

DeVuta supra, pp. 789-790.
8 Longtm s California Land Use, Second Edition, James Longtin, Volume 1, Section 1.22[1]
LongrmsLand Use, supra, Vol. |, Section 1.21, p. 46.
Cahfomra Land Use, Daniel Curtin, (2000) p. 322.
Longfm supra, Vol |, Section 1.21[2], p. 47.



JUDICIAL REVIEW OF ADMINISTRATIVE ACTIONS

The law creates a sharp demarcation between the power of municipalities to legislate for the general welfare,
and the exercise of regulatory powers where it affects a particular land parcel. The judicial deference granted
to legislative acts does not apply to an administrative action.

Judicial review originally related primarily to zoning requirements. Now, California has enacted the general
plan as law and implemented the consistency doctrine under its Government Code (Section 65300.5), and the
review mechanism has shifted to a policy approach.

The general plan is designed with implementing mechanisms, such as the zoning ordinance or capital
improvement plan, which must remain in alignment with the general plan over time. The consistency doctrine
is the judicial mechanism that triggers court review of administrative decisions in planning. “.....it is the
principle which infuses the concept of planned growth with the force of law."?

In other words, development decisions are now measured against policy, and informational requirements
necessary to implement policy. Projects must now remain consistent with policies that address land use,
circulation, housing, conservation, open space, noise, and safety.

ADMINISTRATIVE MANDAMUS

The sole legal mechanism for review of an administrative decision™ is the writ of mandamus. Administrative
mandamus involves judicial review of the planning decision. Daniel Curtin, a prominent treatise writer on land
use and planning, ™ has supplied a succinct orientation to the function of administrative mandamus.
Administrative mandamus is exercised under Code of Civil Procedure Section 1094.5 and applies only when
there is a challenge to:

“. .. any final administrative order or decision made as the result of a proceeding in which by
law a hearing is required to be given, evidence is required to be taken, and discretion in the
determination of facts is vested in the inferior tribunal, corporation, board, or officer. . . ."'*

The judicial inquiry extends to: (1) Whether the respondent has proceeded without, or in
excess of jurisdiclion; (2) Whether there was a fair hearing; and (3) Whether there was any
prejudicial abuse of discretion. It further provides that ‘abuse of discretion’ is established when;
(1) The respondent has not proceeded in the manner required by law; (2) The order or decision
is not supported by the findings; or (3) The findings are not supported by the evidence. Code
of Civil Procedure §§ 1094.5(b).""®

THE TOPANGA REQUIREMENTS

In order to avoid a charge of abuse of discretion, localities must carefully set a proper administrative record of
decision that shows the line of their thinking from policy to action. This requirement protects both landowners
and citizens from falsified findings that don’t properly reflect general plan priorities. Findings are written into
slaff reports, reviewed by administrative bodies, and (if approved) are incorporated into Resolutions that reflect
the decisions made,

The cornerstone for findings requirements has been set by the landmark Topanga decision. Findings are now
such a critical element of a land use decision that the Governor's Office of Planning and Research (OPR) has
published guidelines for cities and counties. The judicial rule is expressed as follows:

"The Topanga court defined findings as legally relevant sub-conclusions which expose

'2 FUTURE, supra, p. 1336.

' Notation: An administrative decision relates to the application of law or policy to an individual decision, distinguished from exercise of
legislative powers, which sels a general rule of application to the whole.

'* California Land Use, Daniel Curtin, 2000 Edition

'S Curtin, supra, p. 320.

'8 Curtin, supra, p. 325.



the agency's mode of analysis of facts, regulations, and policies, and which bridge the
analytical gap between raw data and ultimate decision. (Topanga', supra, at pp. 515
and 516.)

In other words, findings are the legal footprints local administrators and officials leave to
explain how they progressed from the facts through established policies to the
decision."®

THE CONSISTENCY DOCTRINE AND ITS RELATION TO STATE REQUIREMENTS

The California Governor's Office of Planning and Research (OPR) publishes guidelines for cities and counties
to guide the development and implementation of their plans. These guidelines ensure that zoning ordinances
remain an implementing tool rather than a driving force.

Regulating the spatial and timing relationships of incremental planning decisions becomes crucial to ordered
development. The stale as a regulating entity to local government clearly has a regional interest in the
outcome.

The following sections from the OPR Guidelines show an example of the state requirements. These
requirements also demonstrate the hierarchy and close knit between land use classifications and zoning
designations, and how one must follow the other;

Assessing and Achieving Zoning Consistency:

Zoning consistency can be broken down into three parts: (1) uses and standards, (2)
spatial patterns, and (3) timing.

The local agency's general plan and zoning ordinance contain text and maps that
specify development standards and the proposed location of uses for the community.

The development standards and uses specified for all land use categories in the
zoning ordinance--density, lot size, height, and the like -- must be consistent with
the development standards and uses specified in the general plan’s text and
diagram of proposed land use. [emphasis added] This has several implications.

The zoning scheme, with its range of zoning districts and their associated development
standards of regulations, must be broad enough fo implement the general pian.

For example, if a general plan contains three residential land use designations, each
with its own residential intensity and density standard, then the zoning ordinance should
have at least as many zoning districts with appropriate standards.

Similarly, if the general plan identifies seismic hazard areas and calls for zoning
measures fo implement safety policies, the zoning ordinance must contain appropriate
provisions such as a hazard overlay zone or specific development standards,”?

One of the most powerful components of the consistency doctrine is its focus upon policy. By operation of law,
it forces municipalities to review how the planning decision relates to general plan policy. The plan must be
inspected to determine what policies are fundamental to the planning decision under review.

NEIGHBORHOOD ACTION V. COUNTY OF CALAVERAS

Neighborhood Action v. County of Calaveras is where it all came home, judicially speaking. Calaveras County
issued a conditional use permit to a mining operation to move tailings from the construction site through a

" Topanga Association for a Scenic Community v. County of Los Angeles (1974) 11 Cal 3d 506.
18 Bridging the Gap: Using Findings in Local Land Use Decisions, Second Edition (1989) California Governor's Office of Planning and
Research (“OPR Guidelines")

California State Planning Guidelines, Governor's Office of Planning and Research, p.129.



series of neighborhoods. The movement of talings generated noise, dust, debris, and affected the roadways,
creating what the community charactenzed as a safety hazard.

Neighborhood Action complained that the 1ssuance of the conditional use permit was ulfra vires, or without
authority, because the county had faled to develop a no se element containing state-required standards for
noise abatement and transport of hazardous materia s.

“The remedies applicable to the challenge of a zoning ordinance are, in part, specifically
addressed by statute. The zoning ordinance is in the chain of authority by which
the requirements of state planning law are transformed by quasi-legisiative action
into criteria for the issuance of conditional use permits. [emphasis added)

The legality of a zoning ordinance is thereby impliedly called into question when a permit
is challenged on the ground the general plan is not in conformity with state law.
Accordingly, our inquiry must encompass the statutory remedies which may apply to
such an implied challenge fo a zoning ordinance.

That brings us to section 65860, subdvision (b) It authorizes a resident or property
owner to bring an action ‘to enforce compliance with the provisions of section 65860,
subdivision (a), which mandates that the zoning ordinance ‘shall be consistent with [the
adopted] general plan.”

Neighborhood Action effectively challenged the defciency of the county in not maintaining the proper noise
element The conditional use permit was inval dated and coud not be ssued until the county had brought its
general plan into compliance with state law

The Plannin Hierarch and Nature of Judicial Review:

“Although use permits are not explicitly made subject to a general plan meeting the
requirements of state law that condition is necessarily to be imphed from the hierarchical
relationship of land use laws

To view them in order: a use permit is struck from the mold of the zoning law (GC
§ 65907); the zoning law must comply with the adopted general plan (GC § 65860);
the adopted general plan must conform with state law (§§ 65300, 65302).
[emphasis added the tghtft]

The validity of the permit process derives from compliance with this hierarchy of planning
laws. These laws delimit the authority of the permit issuing agency to act and establish
the measure of a vahd permit.

‘Since consistency with the general plan is required absen e of a valid general plan, or

valid relevant elements or components thereof precludes enactment of zoning
ordinances and the like. (Resource Defense Fund v. County of Santa Cruz, supra, et
seq.

This is a specific application of the general rule [There] is no agency discretion to
promuigate  regulation whi h is inconsistent with the governing statute.’ [citation
omitted]

Neighborhood Action Group for the Fifth District v. County of Calaveras (1984) 156 Cal. App. 3d 1176 at 1187,
Neighborhood Aclion, supra, at page 1184,



CONCLUDING REMARKS ON JuDICIAL REVIEW
Given that land value does not exist in isolation, it is predictable that constructions of ownership and
entitlements would reflect the dichotomy of private-public interest.

“Ownership, to push legal definitions, is divided, with legal title in the private owner and
‘ownership’ of the use in government to the extent that government regulation affects
what may and what may not be done with the property.

This division in ownership, as we see it, is reflected in judicial recognition of the owner's
developmental interest in land which is entitled fo constitutional protection. Public
restriction of this interest must be justified....[wje...find this justification on reliance of the

general welfare, or ‘public interest. "

2 The Zoning Dilemma, A Legal Strategy for Urban Change, Daniel R. Mandelker, Bobbs-Merrill Company, Inc., (1971) p. 14



APPENDIX F

Judith Deertrack

California State Bar #81842

1333 South Belardo Road, Unit 510
Palm Springs, California 92264

Personal Profile:

My name is Judy Deertrack. | am a Land and Government Affairs Consultant, and legal
specialist in Land Use Law. | provide consultation to private and corporate clients whose
land projects intersect with government programs and requirements; including land use
entitlements, feasibility analysis, due diligence reports, compliance review (ordinances
and laws), permit assistance, community plan development, demographic studies, and
business sector planning.

| am a resident of Palm Springs, and have lived in the Coachella Valley since 2004,
primarily in Palm Springs. My career is built around a passion for land and community
issues, an interest that led me to an urban planning career. | completed Master's work
in City and Regional Planning at San Luis Obispo, Cal Poly in the year 2000.

At the beginning of my career, | obtained a law degree from San Joaquin College of
Law, Fresno, CA, and practiced corporate and family law. In 1987, | married a member
of Taos Pueblo Tribal Government and worked as a consultant for thirteen years with
Taos Pueblo, Office of the WarChief, New Mexico, on cultural protection and land
issues in a tri-cultural environment, including acting as a primary advisor on the World
Heritage Designation for Taocs Pueblo through UNESCO (United Nations), and a series
of later related projects.

After completing my graduate work, | served as Deputy City Attorney for the City of
Desert Hot Springs and managed the General Plan Update, including co-production of a
Growth Management Element designed by Dr. Robert Freilich, one of the industry's
foremost Smart Growth experts, also considered the founder of modern growth
management.

| later co-prepared Community and Specific Plans that were adopted within the cities of
Ventura, Saticoy and Wells, and Benicia, designed to achieve view shed protection,
preserve historic military districts, create artist live/work space, and incorporate trails
systems. | began employment with Riverside County Land and Transportation Agency
(RCTLMA) as a Planner IV in 2007, and worked for four years until the Desert Planning
Office closed. | consult currently with private clients and non-governmental
organizations in land use.

Within RCTLMA, | was the only full time planner to review and process land
development permits in the unincorporated area of the Coachella Valley. This gave me
a wide range of experience — processing subdivisions, mobile home parks, racetracks,
school campuses, commercial centers, equestrian operations, affordable housing, golf
courses, and successfully presenting those land projects for review and adoption by the
Planning Commission / Board of Supervisors. Presently | work as a private consultant
in planning and urban affairs.



