CITY COUNCIL STAFF REPORT

DATE: March 25, 2009 CONSENT

SUBJECT: FOURTH OF JULY CELEBRATION FIREWORKS

FROM: David H. Ready, City Manager
BY: Department of Parks and Recreation
SUMMARY

This action will approve an Agreement with Pyro Spectacular, Inc. in an amount not to

exceed $35,000 for the production of the July 4, 2008 fireworks display at Palm Springs
Stadium. '

RECOMMENDATION:

1. Approve an Agreement with Pyro Spectacular, Inc. to provide the fireworks
display for the 2009 Fourth of July Celebration at Palm Springs Stadium in an
amount not to exceed $35,000; and

2. Authorize the City Manager to execute all necessary documents.

STAFE ANALYSIS:

This is the fifth year that City staff will be producing the Fourth of July Celebration at
Palm Springs Stadium. In previous years, the event was produced by Palm Springs 4"
of July Fireworks, Inc., a nonprofit organization which disbhanded prior to the 2005 event.
In 2005, $25,000 worth of fireworks had been purchased prior to the organization
disbanding and the event was subsequently produced in-house by the Department of
Parks and Recreation.

From 2006 - 2008, City Council allocated funds for the department to produce the
annual show at Palm Springs Stadium, and staff, along with the Palm Springs Power
Baseball Club, has produced an “All-American 4% of July” event.
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Product Synopsis

Pyrotechnic Proposal
City of Palm Springs
Program A
$35,000.00
Main Body - Aerial Shells
Description Quantity
¢ 3" Sky Concert Selections 175
4 4" Sky Concert Selections 175
¢ 5" Sky Concert Selections 170

Total of Main Body - Aerial Shells 520
Pyrotechnic Devices

Description Quantity
¢ Sousa Gold Line Custorn Multishot Deavice 800 Shots
¢ Sousa Platinum Line Custom Multishot Device " 500 Shots
¢ Sousa Diamond Line Custom Multishot Device 1200 Shots

Total of Pyrotechnic Devices 2,500
Grand Finale

Description Quantity
¢ 2.5" Sky Concert Bombardment Shells 108
¢ 2.5" Sky Concert Finale Shells 180
4+ 3" Sky Concert Bombardment Shells 75
¢ 4" Sky Concert Finale Shells - 60

Total of Grand Finale 423

Grand Total 3,443
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City Council Staff Report
March 25, 2009
Fourth of July Celebration Fireworks

This year, staff is continuing to work with the Palm Springs Power Baseball Club by
having a baseball game precede the fireworks display. The Palm Springs Power will
play in a conference game that will hegin at approximately 6:05 p.m. There will be a
regular admission charge for the ball game and pre-fireworks display festivities in the
stadium. At 8:00 p.m., all gates will open to the general public free of charge and the
fireworks display will follow at approximately 8:15 p.m.

Staff is working with the Palm Springs Power to create a true community event for the
Fourth of July at the stadium to broaden the community appeal of celebrating our
nation's 233" birthday. The Palm Springs Power will be providing food and refreshments
through the concession stands and KDEZ Radio will be providing the simulcast program
for the fireworks show, with Danny Fox as emcee.

Normally, professional services such as those being performed by Pyro Spectaculars,
Inc. should be competed to make sure the City is getting the best value for services
being performed. Section 7.040.030 of the Municipal Code provides that the City
Council may authorize the acquisition of supplies, equipment or services without
competition when it is determined that an unusual or unique situations exist, in that, due
to experience and expertise demonstrated in prior contacts with the City ,a particular
contractor is uniquely qualified for a particular task that makes the application of all
requirements of competitive sealed bidding or competitive sealed proposals contrary to
the public interest. Since Pyro Spectaculars, Inc. has been performing 4™ of July
firewarks shows in and for the City of Palm Springs for over fifty (30) years, it has been
determined, pursuant to the requirements of Section 7.040.030, that the prior contract
performance and special expertise of Pyro Spectaculars, Inc. for pyrotechnics is
acceptable and will adequately protect the public interest in that the total cost of the
services to be provided will likely be equal to or less than what could be obtained
through an independent City competitive process at this time.

FISCAL IMPACT:

Funds are available in Account Number 112-2018-45610 to produce this event.

A

Sharon Heider, Director Thomas Wilson,
Department of Parks and Recreation Assistant City Manager

".'-—';2’—/ e 2 I

David H. Ready, Gity-MSrager



Product Synopsis

Pyrotechnic Proposal
City of Palm Springs
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City of I'alm Springs

Pyro Spectaculars, lne.
P.O. Box 2329 July 4, 2004
Rialto, CA 92377

Page 1 of 4

Tel 909-355-8120 :::: Fax: 909-355-9813

PRODUCTION AGREEMENT

This agreement ("Agreement”) is made this day of B . 2009 by and between Pyro Spectaculars, Inc., a Cahifornia
corporation, Lereinafier referred to as {"TYRO), and City of Palm Springs, hercinaticr referred to as (“CLIENT™). PYRO and CLIENT are sometimes referred

to as “Party” ot collectively as “Partics™ herein,

1. Engagement- CLIENT hersby engages FYRO to provide to CLIENT one fireworks production (“Production™), und PYRO accepts such engapement
upon all of the promises, terms and conditions hercinatter set forth. The Froduction shall be substantially as owtlined in Program “A”, attuched hereto and

incorporated herein by this reference.

11 PYRO Duties — PYRO shalt provide all pyrotechnic equipment, truined pyrotechnicians, shipping, pyrotechnic products, spplication for
speeitic pyrotechnic permits (the cost of which, including standby feex, shall be paid by CLIENT) relaling Lo the Produclion, insurance covering the
Production and the other things on its part to be performed as mote specifically set forth below in this Agreement and in the Scope of Work (“Scope of

Wark™), attached hereto, incorparated herein by this reference, and made a part of this Agreement s though set forth fully herein.

1.2 CLIENT Dutigy — CLIENT shall provide to PYRO a suitable sile (“Site™) for the Production, seeurity for the Site as set forth in Parsgraph
6 hereof, access to the Sile, any permission necessary to utilize the Site fur the Production, and the uther things on its part to be petrfomted ac more
specifically set forth below in this Agreement and in the Scope of Work. All Site arranpements are subject to PYRO's reasonable approval as o
pyrotechnic safety, suitability, and security. All other conditions of the Site shall be the respongibility of CLIENT, including, bul not limited to, access,

use, control, parking and general safety with respect to the public, CLIENT persenncl and other contractors.

2. Time and Mace - The Production shall take place on _Julv 4, 2H1Y, at approximately $:00pm, at Palm Spripgs Stadivm Baseball Field, Site.
3 FEees, Interesi, and Expenges -

31 KFee - CLIENT agrees (o pay PYRO a fec of $35,000,00 USD (THIRTY FIVE TITOUSANDY) ("Fee") for the Production. CLIENT shall
SEVENTEEN THOLISAND FIVE HUNDRED) of the Fee plus estimated pennil and standby fees, specificd production costs,

pity to PYRO $17.500.00U5D
uand other regulatory costs approximated at $00.00, for a total of $17,500.00, as a deposit (“Depusit™) upon the execution of this Agreement by both parties but oo

later than April 3. !23!2 The balance of the Fee shall be paid no later than ,!u[y 6, 2009. CLIENT authorizes PYRO to receive and verify credit and financial
infirmiation concern ing CLIENT fiom any agency, person or entity including but not limited to eredit reporting agencies. The “PRICE FIRM™ date, the datc by

which the executed Aprecment must be delivered Lo Pyro, i5 set forth in paragraph 26.

32 Interest - In the event that the Fee is not paid in a timely manner, CLIENT will be responsible for the payment of 1.5% intcrest per month
or 18% annually on the unpaid balance. I7 litigation arises out of this Agreement, the prevailing party shall be entitled to reasonable costs incurred in connection
with the litigation, including, but nul limited to attorneys” fees.

il

33 Expenses — FYRO shall pay all normal expenscs dircetly related to the Production including freight, insurance as outlined, pyrotechnic
products, pyrolechnic equipment, cxpericnced pyrolechnic personnel to sct up and discharge the pyrotechnics and thosc additional items as outlined as PYRO's
responsibility in the Scope of Work. CLIENT shall pay all costs related to the Production not supplied by PYRO including, but not limited to, those items

outlined as CLIENT s responsibility in this Agreement and Scope of Work.

4. Proprietary Rights - PYRO represents and warrants that it owns all copyrights, including pertormance tights, to this Production, excepl that PYRO
docs not own CLIENT-0wned malerisl or third-party-owned material that has been included in the Production, und ss w such CLIENT-owned and third-party-
owncd material, CLIENT assumes fill responsibility therefore. CLIENT agtees that PYRO shall retain awnership of, and all copytights and other rights to, the
Productiott, except that FYRO shall not acquire or retain any ownership or other rights in or to CLIENT-owned material and thicd-party-owned material und shall
not he responsible in any way for such material. If applicable, CLIENT consents to the use of CLIENT-owned material and represents that it has or will obtain
any permisyion from appropriate third parlies sulficient to authorize public cxhibition of any such material in connection with this Production. PYRO reserves the
cwnership rights in its trade names thal ure used in or arc a product of the Production. Any reproduction by sound, video or other duplication or recording process

withoul the express written permission of PYRO iy prohibited.

3. Safety - PYRC and CLIENT shall each comply with applicable federal, state and local laws and regulations and employ safety programs amd measures
consistent with recognized applicable industry siandardz and practices. At all times before and during the Production, it shall be within PYROY's sclc discretion to
determine whether or not the Production may be safely discharged or continued. Tt shall not constitute a breach of this Agreement by PYRS for fireworks to fail
r matfmetion, or for PYRO to determine that the Production cannot be discharged or continued as a result of any conditions or circumstances affooting safety

beyond the reasonable contral of PYRO,

6.  Security - CLIENT shalf provide adequate securily personnel, burmicades, and Police Department services a5 may be necessary to preclude individuals
other than those authorized by PYRO from entering an area to be designated by PYRO as the area for the set-up and discharge of the Production, including a
Fallout area satis(aotory to PYRO where the pyrotechnics may safely rise and any debrig may safely fall, PYRC shall have no responsibility for monitoring or
controlling CLIENT s other contractors, providers or volunteers; the public; arcas to which the public or contractors have access; or any other public or contractor

tacilitics associated with the Producdion,

7. Cleapup - PYRO shall be responsible for the removal of all equipment pravided by PYRC and clean up of any live pyrotechiic debris made necessary
by PYRO. CLIENT shall be responsible for any other clean up which may be required of the Production or set-up, discharge and fallout areas including any

environmental clean-up.

63
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City of Palm Springs

Pyro Spectaculars, Inc,
P.Q. Box 2329 July 4, 2009
Rialto, CA 92377

Pape 2 0l'4

Tel: 909-355-8120 ::: Fax: Y(19-355-0813

8, Permits - FYRO agrees to apply for permits required for the discharge of pyrotechnics from the ¥aim Springs Fire Department (or other authority
having jurisdiction), FAA, USC(G, and the State of California, a5 required. CLIENT shall be responsible for any fees associated with these permits including
standby fees. CLIEMT shall be responsibic for obtaining any other necessary permits, paying, wssociated fees, and making other appropriate amangements for
Police Departments, other Fire Deparments, road closures, event/activily or lund use permits or any permission or permit requrred by any Local, Regional, State

wr Federal Government,

9. Insurance - PYRQ shall at all times during the performance of servicey herein ensure that the following insurance is maintained in connectiyn with
PYRO's pertbrmance of ihis Agreement: (1) commercial general linbility insurance, including products, completed operatians, and contractual lisbility under this
Agreement; (2) automobile linbility insurance, (3 wotkers” compensatton insurance and employer liability insurance. Such insuranee is to protect CLIENT from
claims for bodily injury, including death, personal injury, and from olaims of property damage, which may arise from PYR()'s performance of this Apreement,
iy, The types and amounts of coverage shall be as sct forth in the Scape of Work. Such insurince shall not include claims which arise from CLIENT s
negligence or willful conduct or from fatlure of CLIENT to perform its obliputions under this Apreement, coverage for which shall be provided by CLIENT.

‘The coverage of these policics shall be subject 1o reasonable inspection by CLIENT. Certificates of Insurance evidencing the requited gencral fiability coverage
shall be fumished 1 CLIENT priof to the rendering of services hereunder and shall include the following: (1} that il thay not be canceled of inodificd without the
insurance cacrier providing at least thirty (30) days prior written notice to CLIENTT; and (2) that the following are named as additionally insured: CLIENT,
Sponsors, Landowners, Barge Owaers, if any; and Permilting Authoritics, with respeet to the operations of PYRO at the Production. Pyrotechnic subcontractors
or providers, if any, not covered under policies of insurance required hercby, shall secure, maintain and provide their own insurance coverage with respeet to their
respective operations and services. Evidence of other insurance shall be provided upon CILIENT s written request to PYRO.

0. Indempification - PYRC represents and warrants that it is capable of furnishing the necessary experience, personnel, equipment, matenials, providers,
and expertise to produce the Production in a safs and professional manner. Notwithstinding anything in this Agreement o the contrary, P¥RO shall indemnify,
hold hatmless, and defend CLIENT and the additional insereds from and against any and all claims, actions, damapes, Kabilities and expenses, including but tiol
limited to, aftorney and other professional fees and courl ¢osts, in connection with the loss of life, personal injury, and/or damage to property, arising from ot out
of the Pedduction and the presentation thereof Lo the extent such arc occasioned by aty act of omission of FYRQ, their officers, agents, contractors, providers, ar
employces. CLIENT shall indemnify, hold harmless, and defend PYRQ from and againgt any and all claims, actions, damages, liability and expenses, including
but not timited to, attormey und other professional focs and court costs in connection with the loss of life, personal injury, and/or damage to property, arising from
or out of the Production and the presentation thercof to the extent such are gocasioned by any act or omission of CLIENT, its officers, agents, contractors,
providers, or employees. In no event shall cither party be liable for the consequentiaj damages of the other party.

1. Limjtation of Damayes for Qrdinary Breach - Except in the case of budily injury and property damage as provided in the insurunce and
indemmification provisions of Paragraphs ¢ and 10, above, in the event CLIENT ¢laims that PYR( has breached this Agreement or was otherwise negligent in
performing the Production provided for herein, CLIENT shall not be entitled to claim ot recover monetary damages from FYRO beyond the amount CLIENT hus
paid to PYRC under this Agreemnent, and shall not be entitled to claim or recover any consequential damages from PYRO including, without limitation, damages

tor loss of incorne, business or profits.

12, Force Majeurs - CLIENT agrees to assume the risks of weather, strike, oivil worest, terrorism, miditary action, governmental action, and any other
causes beyond the control of PYRC which may prevent the Production from being sately discharged on the scheduled date, which may cause the cancellation of
any event for which CLIENT has purchased the Production, or which may affect or damage such portion of the exhibits as must be placed and exposed a
tiecessary time before the Production. If, for uny such reason, FYRO is not reasonably able to safely discharge the Production un the scheduled date, or at the
scheduled time, or should any event for which CLIENT has purchased the Production be canceled as a resull of such causes, CLIENT may (i) reschedule the
Production and pay FYRO such sums as provided in Paragraph 13, or (ii} canccl the roduction and pay PYRO such sums as provided in Paragraph 14, based

upoh when ithe Praduction is canceled.

13. Rescheduling Of Event - [f CLIENT elects to reschedule the Production, PYR( shall be paid the original Fee plus all additional expenses made
necessaty by rescheduling plus a 15% serviee fee on such additional expenses. Said expenses will be invoiced separately and payment will be due in full within 5
days of receipt. CEIENT and PYRO shall agtec upon the rescheduled date taking into consideration availability of pertaits, materials, equipment, transportation
ant labor, The Production shall be rescheduled for a date not more than 90 Days subsequent to the date first set for the Production. The Production shall not be
rescheduled to a date, or for an event, that historicafty has involved a fireworks peoduclivn,  The Production shall not be rescheduled between June 15th und July
15¢h unless the original date was July dth of that same year, o between December 15th and Fanuary 15th unless the original date was December 31st of the carlier
year unless PYRC agrews that such rescheduling will not adversely affect normal business operations during those periods.

14. Right To Cance] - CLIENT shall have the option to unilaterally cancel the Production prior to the scheduled date. If CLIENT excrcises this option,
CLIENT agrees Lo pay to PYRO, as liquidated damages, the following percentages of the Fee as st forth in Paragraph 3.1, 1) 50% if cancellation occurs 30 to 90
days priot to the scheduled date, 2) 75% if cancellation oceurs 15 to 29 days prior to the scheduled date, 3) 100% thereafter. In the event CLIENT cancels the
Production, it will be impractical or extremely difficult o fix actual amount of FYR(’s damages. The foregoing represents a reasonable estimate of the damages

PYRO will suffer if CLIENT cancels the Production.

15. Mo Joint Venture - It is agreed, nothing in this Agreement ot in PYRO's performance of the Production shall be construed =5 forming a purtnership or
Jomnt vénture between CLIENT and FYRO. The Pariies hereto shall be scverally responsible for their own separate debts and obligations and neither Party shall

be held respongible for any agreements or obligations not expressly provided tor herein.

16, Applicable Lay - This Agrecment and the rights and obligations of the Partics hercunder shall be construed in accordance with the laws of Clifornia.
Itis further agreed thal the Central Judicial District of San Bemardine County, California, shall be proper venue for any such action. In the event that the scope of

the Production is reduced by authoritics having jutisdiction or by cither Party for safety concems, the full dollar amounts outlined in this Agreement are
enforccable.

17.  Notices - Any Notice to the Parties permitted or required under this Agreement may be given by mailing such Notice in the United States Mail,
postape prepaid, first class, addressed as follows: PYRO - Pyro Spectaculars, Inc., F.O. Box 2329, Rialto, California, 92377, ot for overnight delivery to 3196 N.

Locust Avenue, Rialto, Catifornia 92377, CLIENT —City of Paltn Springs: PO Box 2743, Palm Springs, CA, 92263
- G4
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City of Palm Springs

Pyro Spectaculars, Inc.
P.(). Box 2329 ' July 4, 2009
Kialto, CCA 92377
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Tel: 909-355-8{20 ::*: Fax; 909-355-98]3

If.  Modification of Terms — All terms of the Agreement are in writing #nd may oaly be inedified by written agreement of both Parties hereto, Both
Parties ucknowledge they have received 5 copy of said wrilten Agreement and agres (o be bound by said terms of written Aprcement only.

19 Severabitity — If there is more than one CLIENT, they shall be jointly and severally responsible to perform CLIENT s abligutions under this
Apreement. This Agreement shall become effective after it is execuled and aceepted by CLIENT and afier it is cxecuted and accepled by PYRO at PYRO™S
offices in Rialto, California, This Agreement may he executed in several counterparts, including faxed and emailed copies, each one of which shall be deemed an
origimal against the Party exccuting seme. This Agreement shall be binding upon the Partics hereto and upon their heirs, successors, execulors, administrators and

asyipng,
20.  Price Firm — It any changes or alterations are made by CLIENT t0 this Agrecment or if this Agreement is not executed by CLIENT and deliversd (o
FYRCY on or before the PRICE FIRM date shown betow, then the price, date, and scope of the Production are subject to teview and acceptance by PYRO for a

period of 15 days following delivery
this Agreement shall be void,

PRICE FIRM through Agril 3, 2009
EXECUTED AGREEMENT MUST BE DELIVERED TO PYRO BY THIS DATE.
5e¢c PRICE FIRM conditions, paragraph 20, ahove,

EXECUTED as of the date first wrilten above:

PYRO SFECTACULARS, INC. City of Palim Springs

By: ... S

I Prestdent

Print Name

SHOW PRODUCER: Jeff Martin

PEVI1-2a
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City of Palm Springs

Pyro Spectaculars, Inc.
P.O. Box 2329 July 4, 2009
Rialto, CA 92377
Tel: 909-355-8120 o Fax: 909-355-9813 Page 4 of 4
SCOPE OF WORK
PYRO SPECTACULARS, INC. (*PYRO™)
and

City of Palm Springs(*CLIENT")

Pyro shall provide the following goods and services to CLIENT;

*  One Pyro Spectaculars, Inc., Production on July 4, 2009, at approximately 2:00pmat Palm Springs Stadium Baseball
Field.

*  All pyrotechnic equipment, trained pyrotechaticians, shipping, and pyrotechnic product.

Application for specific pyrotechnic permits relating to the Production.

Musical soundirack for the Production supplied in agteed vpon format.

Insurance covering the Production as set forth in the Agreement with the following limits:

Insurance Requiremients Limils
£1,000,000.00 Combined Single Limit- Each Occurrence

Commercial General Liability
(Bodily Injury & Property Damage)

Business Auto Liability- $5,000,000.00 Combined Single Limit- Each Occurrence
Owned, Non-Owned and Hired Autos (Bodily Injury & Property Damage)
Workers® Compensation Statutory

Employer Liability $£1,000,000 Per Occurrence

CLIENT shall provide to PYRO the following goods and services:

s  All on-site labor costs, if any, not provided or performed by PYRQO personnel including, but not limited to, local union
requirements, all Site security, Police and Fire Dept. standby personnel, stagehands, electricians, audio and fire control monitors,
carpenters, plumbers, clean-up crew, Al these additional personnel and services shall be fully insured and the sole responsibility -

of CLIENT.
+ Coordination and any applicable non-pyrotechnic permitting with the local, state or federal government that may hold

authority within the Production.

»  Costs of all permits required for the presentation of the Production and the event as a whole.

* Provision of a Safety Zone in accordance with applicable standards and all requirements of the authorities having jurisdiction
throughout the entire time that the pyrotechnics are at the Site or the load site (if different) on the date of the Production and all
set-up and load-out dates, including water security to keep unauthorized people, boats, ete. from entering the Safety Zone,

» A professional grade Audio System including all necessary equipment, installation of such equipment and trained audio
engineers for gperation based on audio and communications requirements provided by PYRO.
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City of Palm Springs

Pyro Speetacufars, Inc, ‘
I".O. Box 2329 : July 4, 2009
Rialto, CA 92377

Page | of 4

Tel: 909-355-8120 1 Fax: 909.355-9813
PRODUCTION AGREEMENT

‘This agreement ("Agreement™} is made this duy of _ .+ 2009 by and between Pyro Spectaculars, Ine., a California
corporation, hereinafler referred to as (“PYRO™), and City of Palm 5prlngs heretnafler ret’ened to a5 (“CLIENT™). PYRO and CLIENT are sometimes referred

Lo as “Farty” or collectively as “Parties™ herein.

1. Enpgsgement - CLIENT heteby engapes PYRO w provide to CLIENT one fueworks production (“Production™), and FYRO accepts such engapement
upon all of the promises, terms and conditions hereinafler set forh, The Production shall be substantially as outlined in Program “A”, attached hereto and

ingarpotated hicrcin by this referenge,

11 EYRO Dutics — PYRO shall provide all pyrolechnic equipment, {rained pyrotechnicians, shipping, pyrotechnic products, application for
specific pyrotechnic permits (the cost of which, including standby fees, shell be paid by CLIENT) relating to the Production, insurance covering the
Production and the other things an rts part to be performed as more specifically set furth below in this Agreement und in the Scope of Work (“Scope of
Wurk”), atlached hereto, incorporated herein by this reference, and made a part of this Agresmnent as though set forth fully herein.

1.2 CLIENT Duties — CLIENT shall provide to PYRO a suilable site (“Site™) for the Production, secunity for the Site as st forth in Paragraph
6 heroof, access Lo the Site, any penmission necessury (o utilize the Site for the Production, and the other things on its part to be performed as more
specifically set forth below it this Agreement and in the Scope of Work. Al Sitc arrangements are subject to PYR(O's reasonable approval as to
pyredechnic safety, suitability, and security. All other conditions of dhe Site shall be the responsibility of CLIENT, including, but not limited to, access,
uge, conteol, parking and general safety with respect to the public, CLIENT personnel and other contractors.

hall Figld, Site,

q

2. Timg and Maee - The Prodoction shatl take place on JJuly 4, 2009, at approximately 9:({pm, =i I

3. fees, Intepre d Expens

31 Fee - CLIENT agrees to pay PYRO a f'm: nFS,},M USD (CHIRLY FIVE THOUSAND) ("Fee”) for the Froduction. CLIENT shall
pay to PYRC $17.500.001181) (SEVENTEEN THOUS, RED) of the Fee plus cstimated penmit and standby fees, specitied production costs,
and other regulatory costs approximated o $00.00, for a total of 517, 00, as a deposit (“Deposit™) upon the execution of this Apreement by both partiss but no

later than April 3, 2008, The balance of the Fee shall be paid no later thm‘l July ¢, 2009, CLIENT authorizes PYRO to receive and verify credit and financial
information concemning CLIENT frum any agency, person of entity including but not limited Lo credit reporting sgencies. The “PRICE FIRM” dute, the date by

which the cxecuted Agrecinent must be delivered to Pyro, is set forth in paragraph 24,

32 Jmtergst - In the event that the Fee is not paid in a timely manner, CLIENT will be responsible for the paytnent of 1.5% interest per month
or 18% unnually on the unpaid balance. If liligation arises mst of this Agreement, the provailing party shall be entitled to reasonable costs incurred in connection
with the litigatios, including, but not limited to attomeys' fees,

i3 Expenses — PYRO shall pay all normal expenses directly related 1o the Production including freight, insurance a5 outlined, pyrotechnic

products, pyrotechnic equipment, experienced pyrotechnic personnel to set up and discharge the pyratechnics and those additional items as outlined as PYRO's
respensibility in the Scope of Work. CLIENT shall pay afl costs related to the Prudyction not supplied by PYRO including, bul not limited Lo, those items

outlined as CLLENTs responsibility in this Agreement and Scope of Work.

4. Proprietary Rights - PYRO represents and warrants that it owns all copyrights, including performance rights, to this Production, except that PYRO
does not own CLIENT-owned material or thivd-party-owned material that has been included in the Productior, and as to such CLIENT-owned and third-party-
owned material, CLIENT assumes full responsibitity therefore. CLIENT agrees that PYRO shall retain ownership of, and all copyrights and other rights to, the
Production, except that PYRO shall not acquire or retain any awnership or other rights in or to CLIENT-owned matcrial and thied-party-owned material and shall
ot be responsible in any way for such material. If applicable, CLIENT consents to the use of CLIENT-owned material and represents that it has or will obtain
any permission from appropriste third parties sufficient w0 authorize pyblic exhibition of any such material in connection with this Production, PYRO reserves the
ownetship rights in its trade names that are used in or are a product of the Production. Any reproduction by sound, video or other duplication or recording process

without the express writien permission of FYRO is prohibited.

3. pafety - PYRC and CLIENT shall cach comply with applicable federa), state ani! local laws and regulations and employ safely programs and measurcs
consistent with recognized applicuble industry standards and practices. At all times before and during the Production, it shall be within PYRO's sole discretion to
determine whether or not the Production may be safely discharged or continued, 1t shall not constitute a breach of this Agrecment by PYRO for fireworks to fail
of malfunction, or for PYRO to determine that the Production cannot be discharged o continucd as a result of any conditions or circumstances aftecting safety

beyond the reasonable contrid of PYRO,

6. Security - CLIENT shall provide adequate security personnel, barmicades, and Police [Department services as may be necessary to preclude individuals
othier than those autherized by FYR() from entering an area to be designated by PYRO as the area for the set-up and discharge of the Production, ineluding a
fallout arca satisfactory to PYR{) where the pyrotechnics may safely rise and any debris may safely fall. PYRO shall have no responsibility for moritoring or
controlling CLIENT S other contractors, providers ar volunteers; the public; areas to which the public or contractors have secess; of any other public or contractor

facaities associaled with the Production. .

7. Cleanup - FYRO shall be responsible for the removal of all equipment provided by PYRC and clean up of any live pyrotechnic debris made ncccssary
by PYRO. CLIENT shall be responsible for any other clean up which may be required of the Production or sct-up, discharge and fallout arcas including any

envitonimental clean-up,
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8. Permits - PYR() agrecs o apply for permits required for the discharge of pyrotechnics from the Palm Springs Fire Department (or othet authority
having jurisdiction), FAA, USCG, and the State of California, us required. CLIENT shall be responsible for any fees associated with these permits inchuding
statidby fees. CLIENT shall be responsible for obtaining any other necessary permits, paying associated fees, and making ather appropriate arrengements for
Police Departinents, other Fire [epantments, road closures, evenvactivity or land use permits or any petmission or permit required by uny Local, Repional, State

or Federal Goverhinenl.

Y. Ingupance - PYRO shall at all times during the performince of services herein ensure that the following insurance is maintaincd in connection with
PYR(Ys performance of this Agreement: (1) commercial general liability insurance, including products, completed operations, and contractual liability under this
Agrecment; (2) automobile hability insurance, (3) workers' compensation insurance and empioyer liability insurance. Such insurunce iy to protect CLIENT from
claims for bodily injury, including death, persenal injury, and from claims of property damage, which may arise from FYRO's perfurmance of this Agreement,
only. The types and amounts of coverage shall be as set farth in the Scope of Work. Such insuranee shall not include claims which arise from CLIENT s
negligence o willful conduct or from failure of CLIENT w perform its ebligations under this Agreement, coverage fot which shall be provided by CLIENT.

The coverage of these palicies shall be subject 1o reasonable inspection by CLIENT. Certificates of Insurance evidencing the required penerul liability coverage
shall be furnished w CLIENT prior to the rendering of services hereundet and shall include the fotlowing: (1) that it may not be eanceled or modified without the
isuratice carmier providing at least thirty (30) days prior written notice to CLIENT; and (2) that the following are named as additionally insured: CLIENT;
Sponsors, Landowners, Barge Owners, if any; and Permitling Antharitics, with respect to the operations of FYR( at the Froduction. Pyroiechnic subcontractors
or providers, if any, not covered under policies of insurance required hereby, shall sceure, maintain and provide their own insurance coverage with respect 19 their
respective operations and servicss, Evidence of other itsurance shall be provided upon CLIENT s written request to PYRO.

1. Indemnification - PYRO represcnts and warrants that it is capable of furnishing the necessary experience, personnel, cquipment, materials, praviders,
and expertise to produce the Production in a safe and professional muneer, Notwithstanding anything in this Agresment to the conteary, PYRO shall indemnify,
hold harnyless, and defond CLIENT and the additional insureds from and against any and alt claims, actions, damages, liabilities and expenses, including but not
limiled Lo, altorney and other professional fees and court costs, in connection with the loss of life, personal injury, and/or damags to property, arising from or out
of the Praduction and the presentation thereof to the extent such are occasioned by any act of vmission of PYRO, their officers, agents, contractors, providers, or
employees, CLIENT shall indernnify, hold harmless, and defend PYRO from and against any and all claims, actions, damages, liability and expenses, including
but not limited to, attomey and other professional focs and coutt costs in connection with the loss of life, personal injury, and/or damage to property, arising from
of out of the 'roduction: und the presentation thereof 1o the exient such arc oceasioned by any act or omission of CLIENT, its officers, apents, contractors,
providers, or employees. In no event shall either party be lisble for the conscquential damages of the other party.

11. Limitation of Damaggs for Ordinary Breach - Except in the case of bodily injury and property damage as provided in the insurance and
indemnification provisions of Paragraphs 9 and 10, above, in the event CLIENT claims that PYRO has breached this Agreement or was otherwise negligent in
performing the Production provided for herein, CLIEMT shall not be entitled 1o claim or recover monetary damages trom I'YRO beyond the amount CLIENT has
paid to PYRO under this Agreement, and shall not be entitled to claim vr recover any consequential damages from PYRO including, without limitation, damages

for loss of income, busingss of profits.

12, Force Majeure - CLIENT agrecs to assume the risks of weather, strike, civil unrest, terrorism, niilitary action, govememental action, and any other
causes beyond the control of PYRC which may prevent the Production from being safely discharged on the scheduled date, which may cuuse the cancellation of
any event for which CLIENT has purchased the Production, or which may affect or damage such portion of the exhihits s must be pluced and exposed a
necessary time before the Production. If, for any such reason, PYRO is not reasonahbly able 1o safely discharge the Production on the scheduled date, or at the
scheduled time, or should any event for which CLIENT has purchased the Production be canceled ay a result of such causes, CLIENT may (i) reschedule the
Production and pay ¥ RO such sums as pravided in Paragraph 13, or (ii} cancel the Production and pay PYRCO such sums as provided in Paragraph 14, based

upsn when the Production is canceled.

13. Rescheduling OF Event - If CLIENT elects to reschedule the Production, PYRO shall be paid the origina Fee pluy all sdditional expenses made
necessury by rescheduling plus a 5% service fec on such additional expenses. Said expenses will be invoiced separately and payment will be due in full within 5
days of receipt. CLIENT and PYRO shull agree upon the rescheduled date taking into consideration uvailabitity of penmits, materials, equipment, transportation
and labor. The Production shafl be rescheduled for @ date nol more than 90 Days subscquent to the date first set for the Production. The Production shall not be
rescheduled to a date, ot for an event, that historically has involved a firsworks production. The Production shall not be rescheduled between June 15th and July
15th unless the original date was July 4th of that same year, or between Decomber 15th and January 15th unless the original date was December 31st of the earlier
year unlcss PYRO agrees that such rescheduling will not adversely alfect nonmal business operations during those periods,

14. Right Te Cancel -- CLIENT shall have the option to unilaterally cancel the Production prior to the scheduled date, If CLIENT exercises this option,
CLIENT agrees Lo pay to FYRO, as liquidated damages, the following percentages of the Fee as set forth in Parugraph 3.1. 1) 50% if cancellation ovours 30 to 90
days prior to the scheduled date, 2) 75% if canceltation ocours 15 to 29 days prior to the scheduled date, 3) [00% thereufter. In the event CLIENT cancels the
Production, it will be impractical or extremely difficult to fix actual amount of FYR(Y s datnages. The Foregoing represents a reasonable estimate of the damages

FYRO will suffer if CLIENT cancels the Production,

15 No Joint Venture - Tt is agreed, nothing in this Agreement or in PYRO's performance of the Production shall be construed as forming a parthership or
Joint venture between CLIENT and PYR(, The Partics hereto shall be severally responsible for their own separate debts and obligations and neither Party shall

be held responsible for any agreements or obligations not cxpressly provided for hervin,

16, Applicable Lav - This Agreement and the rights and obligations of the Partics hereunder shatl be construed in accordance with the laws of California.
It 15 further agreed that the Central Judicial District of San Bernardine County, California, shall be propet venue for any such action. In the event that the scope of
the Praduction is redeced by authorities having jurisdiction or by cither Party for safety concerns, fhe full dollar amounts outlined in this Agreement are

enforcenble.

17, Motices - Any Notice to the Parties permitted or required under this Apreement may be given by mailing such Notice in the United States Mail,
postage prepaid, first class, addiessed us follows: FYRO — Pyro Spectaculars, Tne., P.O. Box 2329, Rizl, California, 92377, or for ovemight delivery to 3196 N.

Locust Avenue, Rialto, Californin 92377 CLIENT —City of Palm Springs: P 'alm Springs, CA 92263,
8
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’ 18.  Mudiflication of Termg — All terms of the Apreement arc in writing and may only be modified by written agreement of both Parties hereto. Both
Parties acknawledge they have received a copy of said written Agreement and agree to be hound by said terms of written Agreement only.

. 19, Severability - If there is more than one CLIENT, they shall b¢ jointly and severally responsible to perform CLIENT s obligations undet this
Agreement. This Agreemoent shall become effective afler it is excouted and acuvepted by CLIENT and after it is executed and accepted by FYRO al FYRO's
offices in Rialto, California. This Agreement ruay be executed in several counterparts, including faxed and emailed copics, cach one of which shall be deemed an
original against the Party exceuting same. This Agrcement shall be hinding upon the Parties heretw and upon their heirs, successors. exeoutars, adininistrators and

HSK1ENS
20, Price Firm — If any changes or altcrations ate made by CLIENT to this Agreement or if this Agreement is not cxceuted by CLIENT and delivered to

PYRD on ot befors the PRICE FIRM date shown belaw, then the price, date, and scope of the Production arc subject to review and acceptance by PYRO for a
period of 15 duys following delivery to PYRO of the excouted Agreement. [n the event it is nol aceepled by PYRO, PYRQ shall give CLIGNT written notice, and

this Agreement shall be void.

FRICE FIRM through April 3, 2044
EXECUTED AGREEMENT MUST BE DELIVERED TQ PYRO BY THIS DIATE.
See PRICE FIRM conditions, paragraph 2, above,

EXECUTED as of the date first writien sbove:

PYRQ SPECTACULARS, INC. City of Palm Springs

hs:

its: DIresident

Print Name

SHOW PRODUCER: Jeff Martin
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SCOPE OF WORK
PYRQ SPECTACULARS, INC. (“FYRO")
and

City of Palm Springs(“*CLIENT?”)

Pyro shafl provide the following goods and services to CLIENT:

* One Pyro Spectaculars, Inc., Production on July 4, 2009, al approximately 9:00pmat Palm Springs Stadium Baseball
+  All pyrotechnic equipment, trained pyrotechnicians, shipping, and pyrotechnic product,

*  Application for specific pyrotechnic permits relating to the Production.

Musical soundirack for the Production supplied in agreed upon format.

* Insurance covering the Production as set forth in the Agreement with the following limits:

Insurance Requirements Limits

£1,000.000.00 Combined Single Limit- Each Occurrence

Commercial General Liability
(Bodily Injury & Property Damage)

Business Aute Liability- $5,000,000.00 Combined Single Limit- Each Qccurrence
Owned, Non-Owned and Hired Auios {Bodily Injury & Properly Damage)
Worlcers® Compensation Statutory

Emplover Liability £1,000,000 Per Occurrence

CLIENT shall provide to PYRO) the following goods and services:

*  All on-site labor costs, if any, not provided or performed by PYRO personnel including, but not limited to, local union
requirements, ali Site security, Police and Fire Dept. standby personnel, stagehands, electricians, audio and fire control monitors,
carpenters, plumbers, clean-up crew. Al these additional personnel and services shall be fully insured and the sole responsibility

of CLLIENT.
» Coordination and any applicable non-pyrotechnic permitting with the local, state or federal government that may hold

suthority within the Production,

»  Costs of all permits required for the presentation of the Production and the event as a whole.

»  Provision of a Safety Zone in accordance with applicable standards and all requirements of the authorities having jurisdiction
throughout the entire time that the pyrotechnics are at the Sitc or the load site (if different} on the date of the Production and all
set-up and load-out dates, including water security to keep unawthorized people, boats, etc. from entering the Safety Zong,

* A professional grade Audio System including all necessary equipment, installation of such equipment and trained audio
enginecrs for operation based on audio and communications requirements provided by PYRO.
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