
City Council Staff Re{Jort 

DATE: January 28, 2021 CONSENT CALENDAR 

SUBJECT: AUTHORIZE THE PURCHASE OF ELEVEN (11) SHADE STRUCTURES 
FROM SHADE STRUCTURES INC., A TEXAS CORPORATION, IN THE 
AMOUNT OF $327,140 FOR THE PARK SHADE STRUCTURES, CITY 
PROJECT NO. 20-28 

FROM: 

BY: 

SUMMARY: 

David H. Ready, City Manager 

Development Services Department 

This action will authorize the purchase and installation of 11 shade structures from Shade 
Structures Inc. dba USA Shade & Fabric Structures, a subsidiary of Play Power Inc. 
(Shade Structures Inc.). The structures will provide aesthetically appealing and functional 
shade for the park's visitors at Demuth Park, the Desert Highland Park, Ruth Hardy Park, 
and Sunrise Park. Shade Structures Inc. is affiliated with a governmental purchasing 
cooperative known as Sourcewell, formally known as NJPA (National Joint Powers 
Alliance), a national cooperative purchasing contract that provides the City with reduced 
pricing. 

The shade structure project was approved by the Parks and Recreation Commission and 
is fully funded by the Measure J Capital Fund. 

RECOMMENDATIONS: 

1. Amend the Fiscal Year 2020/2021 Budget and approve an additional appropriation of 
$283,418 from the Measure J Capital Fund Balance for the Park Shade Structures, 
City Project No. 20-28; 

2. In accordance with Section 7.09.010 "Cooperative Purchasing Programs", of the Palm 
Springs Municipal Code, authorize the purchase and installation of 11 shade 
structures from Shade Structures Inc. dba USA Shade & Fabric Structures, a Texas 
corporation, pursuant to Cooperative Purchasing Contract 030117-LTS, for an amount 
of $327,140; and 

3. Authorize the City Manager to execute all necessary documents. 
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BUSINESS PRINCIPAL DISCLOSURE: 

Shade Structures Inc. is a Texas corporation. The Public Integrity Disclosure is included 
as Attachment 1. In addition, Shade Structures Inc. certified that it meets the City of Palm 
Springs Conflict of Interest and Non-Discrimination requirements as evidenced by 
Attachment 2. 

BACKGROUND: 

On January 27, 2020, the Parks and Recreation Commission agreed on a list of priority 
park projects to present to the Measure J Commission. On February 20, 2020, the Parks 
and Recreation Commission presented their list of priority projects to the Measure J 
Commission, highlighting that these projects could be completed in a short period of time, 
using a budget of approximately $1 million, would address immediate park needs, and 
make a noticeable impact at our parks throughout the City. The Park Shade Structures 
project was one of 8 priorities projects presented. 

On September 24, 2020, Staff presented to City Council the preliminary Fiscal Year 
2019/2020 budget review and identified that $928,418 in additional Measure J Capital 
Funds were received over budget and were available for programming on new park 
projects. In consultation with the Parks & Recreation Commission and the Measure J 
Commission, a prioritized list of 7 capital projects focused on improvements at the City's 
parks, including the Park Shade Structures project, with an overall cost of $645,000. 

At that time, City Council authorized an appropriation of $645,000 from the additional 
$928,418 in Measure J Capital Funds, leaving a balance of $283,418 in the Measure J 
Capital Fund balance for future projects. 

In evaluating shade structure options, Staff recommends larger and more structurally 
sound shade structures to withstand the elements. The proposed shade structures 
consist of a steel supporting structure and commercial-grade UV inhibited fabric as the 
primary shading element. The shade structures will reduce exposure to the sun's harmful 
UV rays, and will protect from wind, dust, and rain. The structures will allow air to pass 
through the fabric thus keeping the area underneath the structure cooler than a wood or 
metal structure, will extend the life of the bleacher equipment they shade, and will improve 
guest comfort levels at the parks. 

The larger shade structures have a higher cost, but are more appropriate for the intended 
use. On November 19, 2020, the Measure J Commission recommended the City Council 
approve an additional appropriation from the remaining Measure J Capital Funds of 
$283,418 for the Park Shade Structures. 

STAFF ANALYSIS: 

Shade Structures Inc. is a leading full-service, design/build commercial shade 
manufacturer in the nation. Shade structures provide needed protection for our park 
patrons from the harmful effects of the sun and protection from the elements. Each 
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structure is custom designed and engineered for the most effective approach to enhance 
spectating at play areas. Shade structures are proposed for the bleachers north of the 
pickleball courts and at various softball field bleachers locations at Demuth Park. Shade 
structures are also proposed for the bleachers west of the tennis courts at Ruth Hardy 
Park, at a picnic area at Desert Highland Park, and for bleachers at the southwest corner 
of East Baristo Road and South Pavilion Way near the Stadium at Sunrise Park. 

Cooperative Purchasing Agreements/Waiver for Bidding Requirements 

Pursuant to the provisions of the Procurement Ordinance, 7.09.010, the City Council may 
authorize the acquisition of shade structures through a joint powers or other cooperative 
purchasing program. The City's Acting Procurement and Contracting Manager has 
worked with the City Engineer and reviewed the request and concurred that leveraging 
the purchasing power and extensive evaluation of the national Sourcewell cooperative 
contract 030117-L TS with Shade Structures Inc. complies with the City's procurement 
requirements. Utilization of the Sourcewell cooperative contract would likely be more 
efficient than what the City would obtain if pursued through the bidding process. 

Staff has reviewed the scope of services and finds that Shade Structures Inc. is offering 
the City of Palm Springs competitive prices and recommend that the City Council approve 
the agreement with Shade Structures, Inc., pursuant to the cooperative purchasing 
agreement. 

ENVIRONMENTAL IMPACT: 

Section 21084 of the California Public Resources Code requires Guidelines for 
Implementation of the California Environmental Quality Act (11CEQA11

). The Guidelines are 
required to include a list of classes of projects which have been determined not to have 
a significant effect on the environment and which are exempt from the provisions of 
CEQA. In response to that mandate, the Secretary for Resources identified classes of 
projects that do not have a significant effect on the environment, and are declared to be 
categorically exempt from the requirement for the preparation of environmental 
documents. In accordance with Section 15301 "Existing Facilities", Class 1 projects 
consist of the operation, repair, maintenance, permitting, leasing, licensing, or minor 
alteration of existing public structures, facilities, mechanical equipment or topographical 
features involving negligible or no expansion of use beyond that existing at the time of the 
lead agency's determination. Therefore, in accordance with Section 15301 (b), Staff has 
determined that Shade Structures, City Project 20-28, is considered categorically exempt 
from CEQA and a Notice of Exemption will be prepared and filed with the Riverside 
County Clerk. 

FISCAL IMPACT: 

The remaining $283,418 of Measure J Capital Funds from additional revenue received in 
Fiscal Year 2019/2020 is in the Measure J Fund Balance. An amendment to the current 
Fiscal Year 2020/2021 Budget is necessary to appropriate this amount from Measure J 
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Fund Balance for the Park Shade Structure project. It should also be noted that at the 
November 12, 2020, City Council Meeting, Staff presented the Fiscal Year 2020/2021 
First Quarter Budget update and reported additional Measure J Capital Fund revenue of 
$2,960,222 over budget for the months of July to September. These funds are also in the 
Measure J Fund Balance and remain available for future projects. 

With this City Council's action, sufficient funds will be budgeted and available to approve 
the agreement with Shade Structures Inc. in the amount of $327,140. 

SUBMITTED: 

-: . -, l ~ '~ linn Fagg, AICP 
Director of Development Services 

<::::: - -;, 2_;,,. ~ ~ 
David H. Ready,~ 
City Manager 

Attachments: 

Marcus L. Fuller, MPA, PLS, PE 
Assistant City Manager 

1. Shade Structures Inc. Public Integrity Disclosure Forms 
2. Shade Structures Inc. Conflict of Interest Form 
3. Shade Structures Inc. Agreement 
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1. Name of Entity 

PUBLIC INTEGRITY DISCLOSURE 
APPLICANT DISCLOSURE FORM 

Shade Structures, Inc. dba USA SHADE & Fabric Structures 
2. Address of Entity (Principle Place of Business) 

2580 Esters Blvd. Ste 100 DFW Airport, TX 75261 
3. Local or California Address (if different than #2) 

1085 N Main St. Ste C Orange, CA 92867 
4. State where Entity is Registered with Secretary of State 

Delaware 

If other than California, is the Entity also registered in California? rxl Yes n No 
5. Type of Entity 

[8] Corporation D Limited Liability Company D Partnership D Trust D Other (please specify) 

6. Officers, Directors, Members, Managers, Trustees, Other Fiduciaries (please specify) 
Note: If any response is not a natural person, please identify all officers, directors, 
members, managers and other fiduciaries for the member, manager, trust or other entity 

_J_o_h_n_S_a_u_n_d_e_r_s ____________ (El Officer D Director D Member D Manager 
[na 

D General Partner D Limited Partner 

• Other ___________ _ 

_ D_a_v_id_S_c_h_n_e_id_e_r ___________ [8] Officer D Director D Member D Manager 
[na 

D General Partner D Limited Partner 

• Other ___________ _ 

_ V_ir_g_in_i_a_M_a_rq_u_e_z ___________ [8] Officer • Director D Member D Manager 

(Revised 05/16/19) 

[na 
D General Partner D Limited Partner 

• Other ___________ _ 

CITY OF PALM SPRINGS- PUBLIC INTEGRITY DISCLOSURE 
APPLICANT DISCLOSURE FORM 

Page 1 of 2 
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7. Owners/Investors with a 5% beneficial interest in the Applicant Entity or a related entity 
EXAMPLE 

JANEDOE 50%, ABC COMPANY, Inc. 

[name of owner/investor] [percentage of beneficial interest in entity 
and name of entity] 

A. 

PlayPower, Inc.- Parent Company 100% 

[name of owner/investor] [percentage of beneficial interest in entity 
and name of entity) 

B. 

[name of owner/investor] [percentage of beneficial interest in entity 
and name of entity] 

C. 

[name of owner/investor] [percentage of beneficial interest in entity 
and name of entity] 

D. 

[name of owner/investor] [percentage of beneficial interest in entity 
and name of entity] 

E. 

[name of owner/investor] [percentage of beneficial interest in entity 
and name of entity] 

I DECLARE UNDER PENAL TY OF PERJURY UNDER THE LAWS OF THE STATE OF 
CALIFORNIA THAT THE FOREGOING IS TRUE AND CORRECT. 

Signature of Disclosing Party, Printed Name, Title Date 

/A~~ Nov 30, 2020 

John Saunders, President 

PENALTIES 
Falsification of information or failure to report information required to be reported 

may subject you to administrative action by the City. 

(Revised 05/16/19) 

CITY OF PALM SPRINGS- PUBLIC INTEGRITY DISCLOSURE 
APPLICANT DISCLOSURE FORM 

Page 2 of 2 
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June 26, 2019 

Bennett A. Givens 
Attorney at Law 
DANNIS WOLIVER KELLEY 
115 Pine Avenue, Suite 500 
Long Beach, CA 90802 

Dear Mr. Givens, 

Play Power 
Inspiring the world to play. 

By signing below, I certify that Shade Structures, Inc., doing business as USA Shade & Fabric 
Structures•, is a wholly-owned subsidiary of PlayPower™ Company. As such, we believe they 
should be eligible for rights and privileges to sell its shade and fabric products under 
PlayPower's™ current Sourcewell contract# 030117-L TS. PlayPower owns 100% of this business 
and has owned 100% of USA Shade since it was acquired this business in 2014. 

Please visit www.playpower.com to view all of PlayPower's™ companies and feel free to call me 
at 704-949-1603 if you have any questions. 

Sincerely, 

Michael A. Pruss 
Chief Financial Officer and Secretary 
PlayPower, Inc. and Shade Structures, Inc. 
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CITY OF PALM SPRINGS, CA 

CONFLICT OF INTEREST AND NON-DISCRIMINATION 

Conflict of Interest. Contractor acknowledges that no office or employee of the City has or shall 

have any direct or indirect financia1 interest in this Agreement nor shall Contractor enter into any 

agreement of any kind with any such officer or employee during the term of this Agreement and 

for one year thereafter. Contractor warrants that Contractor has not paid or given, and will not pay 

or give, any third party any money or other consideration in exchange for obtaining this 

Agreement. 

Covenant Against Discrimination. In connection with its performance under this Agreement, 

Contractor shall not discriminate against any employee or applicant for employment because of 

actual or perceived race, religion, color, sex, age martial status, ancestry, national origin (i.e., place 

of origin, immigration status, cultural or linguistic characteristics, or ethnicity), sexual orientation, 

gender identity, gender expression, physical or mental disability, or medical condition ( each a 

"prohibited basis"). Contractor shall ensure that applicants are employed, and that employees are 

treated during their employment, without regard to any prohibited basis. As a condition precedent 

to City's lawful capacity to enter this Agreement, and in executing this Agreement, Contractor 

certifies that its actions and omissions hereunder shall not incorporate any discrimination arising 

from or related to any _prohibited basis in any Contractor activity, including but not limited to the 

following: employment, upgrading, demotion or transfer; recruitment or recruitment advertising; 

layoff or tennination; rates of pay or other forms of compensation; and selection for training, 

including apprenticeship; and further, that Contractor is in full compliance with the provisions of 

Palm Springs Municipal Code Section 7.09.040, including without limitation the provision of 

benefits, relating to non-discrimination in. city Contracting. 

NAME and TI:LE of Authorized Representati~e: ,. . \ 

(Print) AsW~\ l)O)"d-e c~~ ~~ (\J~J 

Signature and Date of Autho ·zed Repre~ntative: l t 
(Sign) \ (Date) ____ t_l• _G_4--t __ 2JJ_'"2-0 __ _ 

I 

\ ,, 
\ 

'~ 
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CITY OF PALM SPRINGS 
SHORT FORM CONSTRUCTION CONTRACT 

CP 20-28 SHADE STRUCTURES 

1. PARTIES AND DATE. 

This Contract is made and entered into this ______ day of _______ _ 
_____ by and between the City of Palm Springs, a California charter city and municipal 
corporation ("City") and Shade Structures Inc. dba USA Shade & Fabric Structures, a Texas 
Corporation, with its principal place of business at 2580 Esters Blvd. Suite 100 DFW Airport, TX 
75261 ("Contractor''). City and Contractor are sometimes individually referred to as "Party" and 
collectively as "Parties" in this Contract. 

2. RECITALS. 

2.1 City. City is a public agency organized under the laws of the State of California, 
with power to contract for services necessary to achieve its purpose. 

2.2 Contractor. Contractor desires to perform and assume responsibility for the 
provision of certain construction services required by the City on the terms and conditions set 
forth in this Contract. Contractor represents that it is duly licensed and experienced in furnishing 
all materials, equipment, tools, labor, incidentals, all implied requirements based on industry 
standards, and all appurtenant work as required to perform the design, engineering, purchase, 
procurement, and installation of eleven shade structures at DeMuth Park, the James 0. Jessie 
Desert Highland Utility Center, Ruth Hardy Park, and the southwest corner of East Baristo Road 
and South Pavilion Way; as detailed on the USA Shade & Fabric Structures Proposal dated 
11/27/2020 and all related construction services to public clients, approval from the City's 
Building and Safety Department; and that it and its employees or subcontractors have all 
necessary licenses and permits to perform the services in the State of California. The following 
license classifications are required for this Project: CA class A or B license. 

2.3 Project. City desires to engage Contractor to render such services for the CP 20-
28 Shade Structures ("Project") as set forth in this Contract. 

2.4 Project Documents & Certifications. Contractor has obtained, and delivers 
concurrently herewith, applicable performance bond, payment bond, insurance documents and 
other certifications as required by the Contract. 

3. TERMS 

3.1 Compensation and Payment. 

3.1.1 Amount of Compensation. As consideration for performance of the 
Work required herein, City agrees to pay Contractor the Total Contract Price of three hundred 
and twenty-seven thousand, one hundred thirty-nine and sixty-nine cents ($327,139.69) ("Total 
Contract Price") provided that such amount shall be subject to adjustment pursuant to the 
applicable terms of this Contract or written change orders approved and signed in advance by 
the City. 

55575. 18165\33505817.1 
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3.1.2 Payment of Compensation. If the Work is scheduled for completion in 
thirty (30) or less calendar days, City will arrange for payment of the Total Contract Price upon 
completion and approval by City of the Work. If the Work is scheduled for completion in more 
than thirty (30) calendar days, City will pay Contractor on a monthly basis as provided for 
herein. On or before the fifth (5th) day of each month, Contractor shall submit to the City an 
itemized application for payment in the format supplied by the City indicating the amount of 
Work completed since commencement of the Work or since the last progress payment. These 
applications shall be supported by evidence which is required by this Contract and such other 
documentation as the City may require. The Contractor shall certify that the Work for which 
payment is requested has been done and that the materials listed are stored where indicated. 
Contractor may be required to furnish a detailed schedule of values upon request of the City 
and in such detail and form as the City shall request, showing the quantities, unit prices, 
overhead, profit, and all other expenses involved in order to provide a basis for determining the 
amount of progress payments. Contractor shall submit to the City following the City issuing a 
notice to proceed an invoice of 10% of the Total Contract Price as deposit for the Project. The 
City shall pay the invoice pursuant to the payment procedures in the Agreement. 

3.1.3 Prompt Payment. City shall review and pay all progress payment 
requests in accordance with the provisions set forth in Section 20104.50 of the California Public 
Contract Code. However, no progress payments will be made for Work not completed in 
accordance with this Contract. Contractor shall comply with all applicable laws, rules and 
regulations relating to the proper payment of its employees, subcontractors, suppliers or others. 

3.1.4 Contract Retentions. If this Contract is greater than Five Thousand 
dollars ($5,000), from each approved progress estimate, five percent (5%) will be deducted and 
retained by the City, and the remainder will be paid to Contractor. All Contract retention shall be 
released and paid to Contractor and subcontractors pursuant to California Public Contract Code 
Section 7107. 

3.1.5 Other Retentions. In addition to Contract retentions, the City may 
deduct from each progress payment an amount necessary to protect City from loss because of: 
(1) liquidated damages which have accrued as of the date of the application for payment; (2) 
any sums expended by the City in performing any of Contractor's obligations under the Contract 
which Contractor has failed to perform or has performed inadequately; (3) defective Work not 
remedied; (4) stop notices as allowed by state law; (5) reasonable doubt that the Work can be 
completed for the unpaid balance of the Total Contract Price or within the scheduled completion 
date; (6) unsatisfactory prosecution of the Work by Contractor; (7) unauthorized deviations from 
the Contract; (8) failure of Contractor to maintain or submit on a timely basis proper and 
sufficient documentation as required by the Contract or by City during the prosecution of the 
Work; (9) erroneous or false estimates by Contractor of the value of the Work performed; (10) 
any sums representing expenses, losses, or damages as determined by the City, incurred by 
the City for which Contractor is liable under the Contract; and (11) any other sums which the 
City is entitled to recover from Contractor under the terms of the Contract or pursuant to state 
law, including Section 1727 of the California Labor Code. The failure by the City to deduct any 
of these sums from a progress payment shall not constitute a waiver of the City's right to such 
sums. 

3.1.6 Substitutions for Contract Retentions. Pursuant to California Public 
Contract Code section 22300, Contractor may substitute securities for any money withheld by 
the City to ensure the performance under the Contract. At the request and expense of 
Contractor, securities equivalent to the amount withheld shall be deposited with the City, with 

BB&K (2020) 
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the State or a federally chartered Qank as the escrow agent, who shall return such securities to 
Contractor upon satisfactory completion of the Contract. Deposit of securities with an escrow 
agent shall be subject to a written agreement between the escrow agent and the City, which 
provides that no portion of the securities shall be paid to Contractor until the City has certified to 
the escrow agent, in writing, that the Contract has been satisfactorily completed. The City shall 
certify that the Contract has been satisfactorily completed within sixty (60) days of work 
"completion" as defined in Section 7107(c) of the California Public Contract Code. Securities 
eligible for investment under this section shall be limited to those listed in Section 16430 of the 
Government Code, bank or savings & loan certificates of deposit, interest-bearing demand 
deposit accounts, stand-by letters of credit, or any other security mutually agreed to by 
Contractor. 

3.1. 7 Payment to Subcontractors. Contractor shall pay all subcontractors 
for and on account of work performed by such subcontractors in accordance with the terms of 
their respective subcontracts and as provided for in Section 7108.5 of the California Business 
and Professions Code. Such payments to subcontractors shall be based on the measurements 
and estimates made and progress payments provided to Contractor pursuant to this Contract. 

3.1.8 Title to Work. As security for partial, progress, or other payments, title 
to Work for which such payments are made shall pass to the City at the time of payment. To 
the extent that title has not previously been vested in the City by reason of payments, full title 
shall pass to the City at delivery of the Work at the destination and time specified in this 
Contract. Such transferred title shall in each case be good, free and clear from any and all 
security interests, liens, or other encumbrances. Contractor promises and agrees that it will not 
pledge, hypothecate, or otherwise encumber the items in any manner that would result in any 
lien, security interest, charge, or claim upon or against said items. Such transfer of title shall not 
imply acceptance by the City, nor relieve Contractor from the responsibility to strictly comply 
with the Contract, and shall not relieve Contractor of responsibility for any loss of or damage to 
items. 

3.1.9 Labor and Material Releases. Contractor shall furnish City with labor 
and material releases from all subcontractors performing work on, or furnishing materials for, 
the Work governed by this Contract prior to final payment by City. 

3.2 Incorporation of Doc~ments. This Contract includes and hereby incorporates 
in full by reference the following documents, including all exhibits, drawings, specifications and 
documents therein, and attachments and addenda thereto: 

• Services/Schedule (Exhibit "A") 
• Project Details (Exhibit "B") 
• Special Conditions (Exhibit "C") 
• Contractor's Certificate Regarding Workers' Compensation (Exhibit "D") 
• Public Works Contractor Registration Certification (Exhibit "E") 
• Payment and Performance Bonds (Exhibit "F") 
• Federal Requirements (Exhibit "G") - Not Applicable 
• 2018 Edition of the Standard Specifications for Public Works Construction 

(The Greenbook) 

To the extent there is a conflict between any portions of this Contract, the order of 
precedence shall be as follows: change orders, special conditions, technical specifications, 

BB&K (2020) 
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plans/construction drawings, general contract terms, scope of work, standard plans, 
advertisements for bid/proposals, bids/proposals or other documents submitted by Contractor. 

3.3 Contractor's Basic Obligation; Scope of Work. 

3.3.1 Scope of Work. Contractor promises and agrees, at its own cost and 
expense, to furnish to the City all labor, materials, tools, equipment, services, and incidental and 
customary work necessary to fully and adequately complete the Project, including all structures 
and facilities necessary for the Project or described in the Contract (hereinafter sometimes 
referred to as the "Work"), for a Total Contract Price as specified pursuant to this Contract. All 
Work shall be subject to, and performed in accordance with the above referenced documents, 
as well as the exhibits attached hereto and incorporated herein by reference. The project 
details for the Work are further described in Exhibit "B" attached hereto and incorporated herein 
by this reference. 

3.3.2 Change in Scope of Work. Any change in the scope of the Work, 
method of performance, nature of materials or price thereof, or any other matter materially 
affecting the performance or nature of the Work shall not be paid for or accepted unless such 
change, addition or deletion is approved in advance and in writing by a valid change order 
executed by the City. 

3.3.3 Change Orders. Changes to the Contract Time (as defined in Section 
3.3) or Total Contract Price shall be in the form of a written Change Order, either signed by both 
parties or issued unilaterally by the City. No adjustment shall be made to the Contract Time 
unless the delay impacts the critical path to completion and the delay was not caused in whole 
or in part by the Contractor. The City's liability to Contractor for delays for which the City is 
responsible shall be limited to only an extension of time unless such delays were unreasonable 
under the circumstances. Failure to timely request a Change Order shall constitute a waiver of 
any right to adjust the Contract Time or the Total Contract Price. All requests for Change Orders 
shall be accompanied by detailed supporting documentation, including but not limited to payroll 
records, invoices, schedules, and any other documentation requested by the City for the 
purpose of determining the additional costs or the impact of any delay. If the change involves 
Work bid at a unit price, then the Total Contract Price shall be increased at the unit price. If 
there is no unit price, then the Total Contract Price shall be adjusted to account for costs 
actually incurred plus an allowed mark-up of fifteen percent (15%), which shall constitute the 
entire amount of profit, mark-ups, field or home office overhead costs, including personnel, 
equipment or office space, any materials, or any costs of equipment idle time for such work. 
Regardless of ownership, equipment rates shall not exceed the listed prevailing rates at local 
equipment rental agencies, or distributors, at the time the work is performed. Nothing herein 
shall prevent the Parties from agreeing to a lump sum cost. 

3.3.4 Changes Ordered By City. City may at any time issue a written 
directive ordering additions, deletions, or changes to the Work. Contractor shall proceed with 
the work in accordance with the directive. To the extent the directive results in extra work or 
requires additional Contract Time, Contractor shall request a Change Order within seven (7) 
days of receiving the Work Directive. If any costs are not capable of being determined within 
seven (7) days, then Contractor shall request a Change Order within seven (7) days of when the 
costs are capable of being determined. 

3.3.5 Changes Requested By Contractor. With respect to any matter that 
may involve or require an adjustment to the Contract Time or the Contract Price, Contractor 

BB&K (2020) 
55575.18165\33505817 .1 

4 SHORT FORM CONSTRUCTION CONTRACT 



16

shall provide written notice of the underlying facts and circumstances that gave rise to the 
potential change within seven (7) days or prior to the alteration of conditions, whichever is 
earlier. Failure to give notice shall constitute a waiver of Contractor's right to a change order. If 
any costs are not capable of being determined within seven (7) days, then Contractor shall 
request a Change Order within seven (7) days of when the costs are capable of being 
determined. 

3.4 Substitutions/"Or Equal". Pursuant to Public Contract Code Section 3400(b), 
the City may make a finding that designates certain products, things, or services by specific 
brand or trade name. Unless specifically designated in this Contract, whenever any material, 
process, or article is indicated or specified by grade, patent, or proprietary name or by name of 
manufacturer, such Specifications shall be deemed to be used for the purpose of facilitating the 
description of the material, process or article desired and shall be deemed to be followed by the 
words "or equal." 

Contractor may, unless otherwise stated, offer for substitution any material, process or 
article which shall be substantially equal or better in every respect to that so indicated or 
specified in this Contract. However, the City may have adopted certain uniform standards for 
certain materials, processes and articles. Contractor shall submit requests, together with 
substantiating data, for substitution of any "or equal" material, process or article no later than 
thirty-five (35) days after award of the Contract. To facilitate the construction schedule and 
sequencing, some requests may need to be submitted before thirty-five (35) days after award of 
Contract. Provisions regarding submission of "or equal" requests shall not in any way authorize 
an extension of time for performance of this Contract. If a proposed "or equal" substitution 
request is rejected, Contractor shall be responsible for providing the specified material, process 
or article. The burden of proof as to the equality of any material, process or article shall rest 
with Contractor. 

The City has the complete and sole discretion to determine if a material, process or 
article is an "or equal" material, process or article that may be substituted. Data required to 
substantiate requests for substitutions of an "or equal" material, process or article data shall 
include a signed affidavit from Contractor stating that, and describing how, the substituted "or 
equal" material, process or article is equivalent to that specified in every way except as listed on 
the affidavit. Substantiating data shall include any and all illustrations, specifications, and other 
relevant data including catalog information which describes the requested substituted "or equal" 
material, process or article, and substantiates that it is an "or equal" to the material, process or 
article. The substantiating data must also include information regarding the durability and 
lifecycle cost of the requested substituted "or equal" material, process or article. Failure to 
submit all the required substantiating data, including the signed affidavit, to the City in a timely 
fashion will result in the rejection of the proposed substitution. 

Contractor shall bear all of the City's costs associated with the review of substitution 
requests. Contractor shall be responsible for all costs related to a substituted "or equal" 
material, process or article. Contractor is directed to the Special Conditions (if any) to review 
any findings made pursuant to Public Contract Code section 3400. 

3.5 Period of Performance and Liquidated Damages. 

3.5.1 Contractor shall perform and complete all Work under this Contract 
within 105 calendar days, beginning the effective date of the Notice to Proceed ("Contract 
Time"). Contractor shall perform its Work in strict accordance with any completion schedule, 
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construction schedule or project milestones developed by the City. Such schedules or 
milestones may be included as part of Exhibits "A" or "B" attached hereto, or may be provided 
separately in writing to Contractor. Contractor agrees that if such Work is not completed within 
the . aforementioned Contract Time and/or pursuant to any such completion schedule, 
construction schedule or project milestones developed pursuant to provisions of the Contract, it 
is understood, acknowledged and agreed that the City will suffer damage. Pursuant to 
Government Code Section 53069.85, Contractor shall pay to the City as fixed and liquidated 
damages the sum of one thousand nine hundred ($1,900) per day for each and every calendar 
day of delay beyond the Contract Time or beyond any completion schedule, construction 
schedule or Project milestones established pursuant to the Contract. 

3.5.2 If Contractor is delayed in the performance or progress of the Work by 
a Force Majeure Event (as defined herein), then the Contractor shall be entitled to a time 
extension, as provided herein, when the Work stopped is on the critical path and shall not be 
charged liquidated damages. Such a non-compensable adjustment shall be Contractor's sole 
and exclusive remedy for such delays and the Contractor will not receive an adjustment to the 
Total Contract Price or any other compensation. Contractor must submit a timely request in 
accordance with the requirements of the Contract. 

3.5.3 A Force Majeure Event shall mean an event that materially affects a 
party's performance and is one or more of the following: (1) Acts of God or other natural 
disasters occurring at the project site; (2) terrorism or other acts of a public enemy; (3) orders of 
governmental authorities (including, without limitation, unreasonable and unforeseeable delay in 
the issuance of permits or approvals by governmental authorities that are required for the work); 
(4) pandemics, epidemics or quarantine restrictions; and (5) strikes and other organized labor 
action occurring at the project site and the effects thereof on the work, only to the extent such 
strikes and other organized labor action are beyond the control of Contractor and its 
subcontractors, of every tier, and to the extent the effects thereof cannot be avoided by use of 
replacement workers. For purposes of this section, "orders of governmental authorities," 
includes ordinances, emergency proclamations and orders, rules to protect the public health, 
welfare and safety, and other actions of the City in its capacity as a municipal authority. 

3.6 Standard of Performance; Performance of Employees. Contractor shall 
perform all Work under this Contract in a skillful and workmanlike manner, and consistent with 
the standards generally recognized as being employed by professionals in the same discipline 
in the State of California. Contractor represents and maintains that it is skilled in the 
professional calling necessary to perform the Work. Contractor warrants that all employees and 
subcontractors shall have sufficient skill and experience to perform the Work assigned to them. 
Finally, Contractor represents that it, its employees and subcontractors have all licenses, 
permits, qualifications and approvals of whatever nature that are legally required to perform the 
Work, including a City Business License, and that such licenses and approvals shall be 
maintained throughout the term of this Contract. As provided for in the indemnification 
provisions of this Contract, Contractor shall perform, at its own cost and expense and without 
reimbursement from the City, any work necessary to correct errors or omissions which are 
caused by Contractor's failure to comply with the standard of care provided for herein. Any 
employee who is determined by the City to be uncooperative, incompetent, a threat to the safety 
of persons or the Work, or any employee who fails or refuses to perform the Work in a manner 
acceptable to the City, shall be promptly removed from the Project by Contractor and shall not 
be re-employed on the Work. 
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3. 7 Control and Payment of Subordinates; Contractual Relationship. City retains 
Contractor on an independent contractor basis and Contractor is not an employee of City. Any 
additional personnel performing the work governed by this Contract on behalf of Contractor shall 
at all times be under Contractor's exclusive direction and control. Contractor shall pay all 
wages, salaries, and other amounts due such personnel in connection with their performance 
under this Contract and as required by law. Contractor shall be responsible for all reports and 
obligations respecting such additional personnel, including, but not limited to: social security 
taxes, income tax withholding, unemployment insurance, and workers' compensation insurance. 

3.8 City's Basic Obligation. City agrees to engage and does hereby engage 
Contractor as an independent contractor to furnish all materials and to perform all Work 
according to the terms and conditions herein contained for the sum set forth above. Except as 
otherwise provided in the Contract, the City shall pay to Contractor, as full consideration for the 
satisfactory performance by Contractor of the services and obligations required by this Contract, 
the below-referenced compensation in accordance with compensation provisions set forth in the 
Contract. 

3.9 Labor. 

3.9.1 Prevailing Wages. Contractor is aware of the requirements of 
California Labor Code Section 1720 et seq., and 1770 et seq., as well as California Code of 
Regulations, Title 8, Section 16000 et seq., ("Prevailing Wage Laws"), which require the 
payment of prevailing wage rates and the performance of other requirements on "public works" 
and "maintenance" projects. Since the Work is being performed as part of an applicable "public 
works" or "maintenance" project, as defined by the Prevailing Wage Laws, and if the total 
compensation is $15,000 or more for maintenance or $25,000 or more for construction, 
alteration, demolition, installation, or repair, Contractor agrees to fully comply with such 
Prevailing Wage Laws. City shall provide Contractor with a copy of the prevailing rates of per 
diem wages in effect at the commencement of this Contract. Contractor shall make copies of 
the prevailing rates of per diem wages for each craft, classification or type of worker needed to 
execute the Services available to interested parties upon request, and shall post copies at 
Contractor's principal place of business and at the project site. Contractor shall defend, 
indemnify and hold the City, its officials, officers, employees and agents free and harmless from 
any claim or liability arising out of any failure or alleged failure to comply with the Prevailing 
Wage Laws. Contractor and any subcontractor shall forfeit a penalty of up to $200 per calendar 
day or portion thereof for each worker paid less than the prevailing wage rates. 

3.9.2 Apprenticeable Crafts. When Contractor employs workmen in an 
apprenticeable craft or trade, Contractor shall comply with the provisions of Section 1777 .5 of 
the California Labor Code with respect to the employment of properly registered apprentices 
upon public works. The primary responsibility for compliance with said section for all 
apprenticeable occupations shall be with Contractor. The Contractor or any subcontractor that 
is determined by the Labor Commissioner to have knowingly violated Section 1777.5 shall forfeit 
as a civil penalty an amount not exceeding $100 for each full calendar day of noncompliance, or 
such greater amount as provided by law. 

3.9.3 Hours of Work. Contractor is advised that eight (8) hours labor 
constitutes a legal day's work. Pursuant to Section 1813 of the California Labor Code, 
Contractor shall forfeit a penalty of $25.00 per worker for each day that each worker is 
permitted to work more than eight (8) hours in any one calendar day and forty (40) hours in any 
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one calendar week, except when payment for overtime is made at not less than one and 
one-half (1-1/2) times the basic rate for that worker. 

3.9.4 Payroll Records. Contractor and each subcontractor shall keep an 
accurate payroll record, showing the name, address, social security number, work classification, 
straight time and overtime hours worked each day and week, and the actual per diem wages 
paid to each journeyman, apprentice, worker, or other employee employed by him or her in 
connection with the public work. The payroll records shall be certified and shall be available for 
inspection at all reasonable hours at the principal office of Contractor in the manner provided in 
Labor Code section 1776. In the event of noncompliance with the requirements of this section, 
Contractor shall have 10 days in which to comply subsequent to receipt of written notice 
specifying in what respects such Contractor must comply with this section. Should 
noncompliance still be evident after such 10-day period, Contractor shall, as a penalty to City, 
forfeit not more than $100.00 for each calendar day or portion thereof, for each worker, until 
strict compliance is effectuated. The amount of the forfeiture is to be determined by the Labor 
Commissioner. A contractor who is found to have violated the provisions of law regarding 
wages on Public Works with the intent to defraud shall be ineligible to bid on Public Works 
contracts for a period of one to three years as determined by the Labor Commissioner. Upon 
the request of the Division of Apprenticeship Standards or the Division of Labor Standards 
Enforcement, such penalties shall be withheld from progress payments then due. The 
responsibility for compliance with this section is on Contractor. In accordance with Labor Code 
section 1771.4, the Contractor and each subcontractor shall furnish the certified payroll records 
directly to the Department of Industrial Relations ("DIR") on a weekly basis and in the format 
prescribed by the DIR, which may include electronic submission. The requirement to submit 
certified payroll records directly to the Labor Commissioner under Labor Code section 1771.4 
shall not apply to work performed on a public works project that is exempt pursuant to the small 
project exemption specified in Labor Code Section 1771.4. 

3.9.5 Contractor and Subcontractor Registration. Pursuant to Labor Code 
sections 1725.5 and 1771.1, all contractors and subcontractors that wish to bid on, be listed in a 
bid proposal, or enter into a contract to perform public work must be registered with the DIR. No 
bid will be accepted nor any contract entered into without proof of the contractor's and 
subcontractors' current registration with the DIR to perform public work. Contractor is directed 
to review, fill out and execute the Public Works Contractor Registration Certification attached 
hereto as Exhibit "E" prior to contract execution. Notwithstanding the foregoing, the contractor 
registration requirements mandated by Labor Code Sections 1725.5 and 1771.1 shall not apply 
to work performed on a public works project that is exempt pursuant to the small project 
exemption specified in Labor Code Sections 1725.5 and 1771.1. 

3.9.6 Labor Compliance: Stop Orders. This Project is subject to compliance 
monitoring and enforcement by the DIR. It shall be the Contractor's sole responsibility to 
evaluate and pay the cost of complying with all labor compliance requirements under this 
Contract and applicable law. Any stop orders issued by the DIR against Contractor or any 
subcontractor that affect Contractor's performance of Work, including any delay, shall be 
Contractor's sole responsibility. Any delay arising out of or resulting from such stop orders shall 
be considered Contractor caused delay subject to any applicable liquidated damages and shall 
not be compensable by the City. Contractor shall defend, indemnify and hold the City, its 
officials, officers, employees and agents free and harmless from any claim or liability arising out 
of stop orders issued by the DIR against Contractor or any subcontractor. 

3.10 Performance of Work; Jobsite Obligations. 
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3.10.1 Water Quality Management and Compliance. 

3.10.1.1 Water Quality Management and Compliance. Contractor shall 
keep itself and all subcontractors, staff, and employees fully informed of and in compliance with 
all local, state and federal laws, rules and regulations that may impact, or be implicated by the 
performance of the Work including, without limitation, all applicable provisions of the Federal 
Water Pollution Control Act (33 U.S.C. §§ 1300); the California Porter-Cologne Water Quality 
Control Act (Cal Water Code§§ 13000-14950); local ordinances regulating discharges of storm 
water; and any and all regulations, policies, or permits issued pursuant to any such authority 
regulating the discharge of pollutants, as that term is used in the Porter-Cologne Water Quality 
Control Act, to any ground or surface water in the State. 

3.10.1.2 Compliance with the Statewide Construction General Permit. 
Contractor shall comply with all conditions of the most recent iteration of the National Pollutant 
Discharge Elimination System General Permit for Storm Water Discharges Associated with 
Construction Activity, issued by the California State Water Resources Control Board ("Permit"). 
It shall be Contractor's sole responsibility to file a Notice of Intent and procure coverage under 
the Permit for all construction activity which results in the disturbance of more than one acre of 
total land area or which is part of a larger common area of development or sale. Prior to 
initiating work, Contractor shall be solely responsible for preparing and implementing a Storm 
Water Pollution Prevention Plan (SWPPP) as required by the Permit. Contractor shall be 
responsible for procuring, implementing and complying with the provisions of the Permit and the 
SWPPP, including the standard provisions, and monitoring and reporting requirements as 
required by the Permit. The Permit requires the SWPPP to be a "living document" that changes 
as necessary to meet the conditions and requirements of the job site as it progresses through 
difference phases of construction and is subject to different weather conditions. It shall be 
Contractor's sole responsibility to update the SWPPP as necessary to address conditions at the 
project site. 

3.10.1.3 Other Water Quality Rules Regulations and Policies. 
Contractor shall comply with the lawful requirements of any applicable municipality, drainage, 
City, or local agency regarding discharges of storm water to separate storm drain systems or 
other watercourses under their jurisdiction, including applicable requirements in municipal storm 
water management programs. 

3.10.1.4 Cost of Compliance. Storm, surface, nuisance, or other waters 
may be encountered at various times during construction of the Work. Therefore, the 
Contractor, hereby acknowledges that it has investigated the risk arising from such waters and 
assumes any and all risks and liabilities arising therefrom. 

3.10.1.5 Liability for Non-Compliance. Failure to comply with laws, 
regulations, standards, ordinances, and permits listed in Sections 3.10.1.1, 3.10.1.2, 3.10.1.3, 
and 3.10.1.4 of the Contract is a violation of federal and state law. Pursuant to the 
indemnification provisions of this Contract, Contractor hereby agrees to defend, indemnify and 
hold harmless the City and its directors, officials, officers, employees, volunteers and agents for 
any alleged violations. In addition, City may seek damages from Contractor for any delay in 
completing the Work in accordance with the Contract, if such delay is caused by or related to 
Contractor's failure to comply with the Permit. 

3.10.1.6 Reservation of Right to Defend. City reserves the right to 
defend any enforcement action brought against the City for Contractor's failure to comply with 
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the Permit or any other relevant water quality law, regulation, or policy. Pursuant to the 
indemnification provisions of this Contract, Contractor hereby agrees to be bound by, and to 
reimburse the City for the costs (including the City's attorney's fees) associated with, any 
settlement reached between the City and the relevant enforcement entity. 

3.10.1.7 Training. In addition to the standard of performance 
requirements set forth in this Contract, Contractor warrants that all employees and 
subcontractors shall have sufficient skill and experience to perform the work assigned to them 
without impacting water quality in violation of the laws, regulations and policies described in 
paragraph 3.10.1. Contractor further warrants that it, its employees and subcontractors will 
receive adequate training, as determined by City, regarding the requirements of the laws, 
regulations and policies described in paragraph 3.10.1 as they may relate to the Work provided 
under this Contract. Upon request, City will provide the Contractor with a list of training 
programs that meet the requirements of this paragraph. 

3.10.2 Safety. Contractor shall execute and maintain its work so as to avoid 
injury or damage to any person or property. Contractor shall comply with the requirements of 
the specifications relating to safety measures applicable in particular operations or kinds of 
work. In carrying out its Work, Contractor shall at all times be in compliance with all applicable 
local, state and federal laws, rules and regulations, and shall exercise all necessary precautions 
for the safety of employees appropriate to the nature of the Work and the conditions under 
which the Work is to be performed. Safety precautions as applicable shall include, but shall not 
be limited to, adequate life protection and lifesaving equipment; adequate illumination for 
underground and night operations; instructions in accident prevention for all employees, such as 
machinery guards, safe walkways, scaffolds, ladders, bridges, gang planks, confined space 
procedures, trenching and shoring, fall protection and other safety devices, equipment and 
wearing apparel as are necessary or lawfully required to prevent accidents or injuries; and 
adequate facilities for the proper inspection and maintenance of all safety measures. 
Furthermore, Contractor shall prominently display the names and telephone numbers of at least 
two medical doctors practicing in the vicinity of the Project, as well as the telephone number of 
the local ambulance service, adjacent to all telephones at the Project site. 

3.10.3 Laws and Regulations. Contractor shall keep itself fully informed of 
and in compliance with all local, state and federal laws, rules and regulations in any manner 
affecting the performance of the Contract or the Work, including all Cal/OSHA requirements, 
and shall give all notices required by law. Contractor shall be liable for all violations of such 
laws and regulations in connection with the Work. If Contractor observes that their drawings or 
specifications are at variance with any law, rule or regulation, it shall promptly notify the City in 
writing. Any necessary changes shall be made by written change order. If Contractor performs 
any work knowing it to be contrary to such laws, rules and regulations and without giving written 
notice to the City, Contractor shall be solely responsible for all costs arising therefrom. City is a 
public entity of the State of California subject to certain provisions of the Health & Safety Code, 
Government Code, Public Contract Code, and Labor Code of the State. It is stipulated and 
agreed that all provisions of the law applicable to the public contracts of a municipality are a part 
of this Contract to the same extent as though set forth herein and will be complied with. 
Contractor shall defend, indemnify and hold City, its officials, directors, officers, employees and 
agents free and harmless, pursuant to the indemnification provisions of this Contract, from any 
claim or liability arising out of any failure or alleged failure to comply with such laws, rules or 
regulations. 
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3.10.4 Permits and Licenses. Contractor shall be responsible for securing 
City permits and licenses necessary to perform the Work described herein, including, but not 
limited to, a City Business License. While Contractor will not be charged a fee for any City 
permits, Contractor shall pay the City's applicable business license fee. Any ineligible contractor 
or subcontractor pursuant to Labor Code Sections 1777.1 and 1777.7 may not perform work on 
this Project. 

3.10.5 Trenching Work. If the Total Contract Price exceeds $25,000 and if 
the Work governed by this Contract entails excavation of any trench or trenches five (5) feet or 
more in depth, Contractor shall comply with all applicable provisions of the California Labor 
Code, including Section 6705. To this end, Contractor shall submit for City's review and 
approval a detailed plan showing the design of shoring, bracing, sloping, or other provisions to 
be made for worker protection from the hazard of caving ground during the excavation of such 
trench or trenches. If such plan varies from the shoring system standards, the plan shall be 
prepared by a registered civil or structural engineer. 

3.10.6 Hazardous Materials and Differing Conditions. As required by 
California Public Contract Code Section 7104, if this Contract involves digging trenches or other 
excavations that extend deeper than four (4) feet below the surface, Contractor shall promptly, 
and prior to disturbance of any conditions, notify City of: (1) any material discovered in 
excavation that Contractor believes to be a hazardous waste that is required to be removed to a 
Class I, Class 11 or Class 111 disposal site; (2) subsurface or latent physical conditions at the site 
differing from those indicated by City; and (3) unknown physical conditions of an unusual nature 
at the site, significantly different from those ordinarily encountered in such contract work. Upon 
notification, City shall promptly investigate the conditions to determine whether a change order 
is appropriate. In the event of a dispute, Contractor shall not be excused from any scheduled 
completion date and shall proceed with all Work to be performed under the Contract, but shall 
retain all rights provided by the Contract or by law for making protests and resolving the dispute. 

3.10.7 Underground Utility Facilities. To the extent required by Section 4215 
of the California Government Code, City shall compensate Contractor for the costs of: locating 
and repairing damage to underground utility facilities not caused by the failure of Contractor to 
exercise reasonable care; and equipment necessarily idled during such work. Contractor shall 
not be assessed liquidated damages for delay caused by failure of City to provide for removal or 
relocation of such utility facilities. 

3.10.8 Air Quality. Contractor must fully comply with all applicable laws, 
rules and regulations in furnishing or using equipment and/or providing services, including, but 
not limited to, emissions limits and permitting requirements imposed by the California Air 
Resources Board (CARB). Although CARB limits and requirements are more broad, Contractor 
shall specifically be aware of their application to "portable equipment", which definition is 
considered by CARB to include any item of equipment with a fuel-powered engine. Contractor 
shall indemnify City against any fines or penalties imposed by CARB, or any other governmental 
or regulatory agency for violations of applicable laws, rules and/or regulations by Contractor, its 
subcontractors, or others for whom Contractor is responsible under its indemnity obligations 
provided for in this Contract. 

3.10.9 State Recycling Mandates. Contractor shall comply with State 
Recycling Mandates. Any recyclable materials/debris collected by the contractor that can be 
feasibly diverted via reuse or recycling must be hauled by the appropriate handler for reuse or 
recycling. 
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3.10.10 Inspection Of Site. Contractor has visited sites where Work is to be 
performed and has become acquainted with all conditions affecting the Work. Contractor 
warrants that it has made such examinations as it deems necessary to determine the condition 
of the Work sites, its accessibility to materials, workmen and equipment, and to determine the 
Contractor's ability to protect existing surface and subsurface improvements. No claim for 
allowances-time or money-will be allowed as to such matters. 

3.10.11 Field Measurements. Contractor shall make field measurements, 
verify field conditions and shall carefully compare such field measurements and conditions and 
other information known to Contractor with the Contract Documents before commencing 
activities. Errors, inconsistencies or omissions discovered shall be reported to the City 
immediately and prior to performing any work or altering the condition. 

3.11 Completion of Work. When Contractor determines that it has completed the 
Work required herein, Contractor shall so notify City in writing and shall furnish all labor and 
material releases required by this Contract. City shall thereupon inspect the Work. If the Work 
is not acceptable to the City, the City shall indicate to Contractor in writing the specific portions 
or items of Work which are unsatisfactory or incomplete. Once Contractor determines that it has 
completed the incomplete or unsatisfactory Work, Contractor may request a re-inspection by the 
City. Once the Work is acceptable to City, City shall pay to Contractor the Total Contract Price 
remaining to be paid, less any amount which City may be authorized or directed by law to retain. 
Payment of retention proceeds due to Contractor shall be made in accordance with Section 
7107 of the California Public Contract Code. 

3.12 Claims; Government Code Claim Compliance. 

3.12.1 Intent. Effective January 1, 1991, Section 20104 et seq., of the 
California Public Contract Code prescribes a process utilizing informal conferences, non-binding 
judicial supervised mediation, and judicial arbitration to resolve disputes on construction claims 
of $375,000 or less. Effective January 1, 2017, Section 9204 of the Public Contract Code 
prescribes a process for negotiation and mediation to resolve disputes on construction claims. 
The intent of this Section is to implement Sections 20104 et seq. and Section 9204 of the 
California Public Contract Code. This Section shall be construed to be consistent with said 
statutes. 

3.12.2 Claims. For purposes of this Section, "Claim" means a separate 
demand by the Contractor, after a change order duly requested in accordance with the terms of 
this Contract has been denied by the City, for (A) a time extension, (B) payment of money or 
damages arising from Work done by or on behalf of the Contractor pursuant to the Contract, or 
(C) an amount the payment of which is disputed by the City. A "Claim" does not include any 
demand for payment for which the Contractor has failed to provide notice, request a change 
order, or otherwise failed to follow any procedures contained in the Contract Documents. 

3.12.3 Filing Claims. Claims governed by this Section may not be filed 
unless and until the Contractor completes all procedures for giving notice of delay or change 
and for the requesting of a time extension or change order, including but not necessarily limited 
to the change order procedures contained herein, and Contractor's request for a change has 
been denied in whole or in part. Claims governed by this Section must be filed no later than 
fourteen (14) days after a request for change has been denied in whole or in part or after any 
other event giving rise to the Claim. The Claim shall be submitted in writing to the City and shall 
include on its first page the following in 16 point capital font: "THIS IS A CLAIM." Furthermore, 
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the claim shall include the documents necessary to substantiate the claim. Nothing in this 
Section is intended to extend the time limit or supersede notice requirements otherwise 
provided by contract for the filing of claims, including all requirements pertaining to 
compensation or payment for extra Work, disputed Work, and/or changed conditions. Failure to 
follow such contractual requirements shall bar any claims or subsequent lawsuits for 
compensation or payment thereon. 

3.12.4 
the following format: 

Supporting Documentation. The Contractor shall submit all claims in 

3.12.4.1 Summary of claim merit and price, reference Contract 
Document provisions pursuant to which the claim is made 

3.12.4.2 List of documents relating to claim: 

(A) Specifications 

(8) Drawings 

(C) Clarifications (Requests for Information) 

(D) Schedules 

(E) Other 

3.12.4.3 Chronology of events and correspondence 

3.12.4.4 Analysis of claim merit 

3.12.4.5 Analysis of claim cost, including calculations and supporting 
documents 

3.12.4.6 Time impact analysis in CPM format 

3.12.5 City's Response. Upon receipt of a Claim pursuant to this 
Section, City shall conduct a reasonable review of the Claim and, within a period not to exceed 
45 days of receipt of the Claim, or as extended by mutual agreement, shall provide the 
Contractor a written statement identifying what portion of the Claim is disputed and what portion 
is undisputed. Any payment due on an undisputed portion of the Claim will be processed and 
made within 60 days after the City issues its written statement. 

3.12.5.1 If City needs approval from its governing body to provide the 
Contractor a written statement identifying the disputed portion and the undisputed portion of the 
Claim, and the governing body does not meet within the 45 days or within the mutually agreed 
to extension of time following receipt of a Claim sent by registered mail or certified mail, return 
receipt requested, City shall have up to three (3) days following the next duly publicly noticed 
meeting of the governing body after the 45-day period, or extension, expires to provide the 
Contractor a written statement identifying the disputed portion and the undisputed portion. 

3.12.5.2 Within 30 days of receipt of a Claim, City may request in 
writing additional documentation supporting the Claim or relating to defenses or claims City may 
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have against the Contractor. If additional information is thereafter required, it shall be requested 
and provided pursuant to this subdivision, upon mutual agreement of City and the Contractor. 
City's written response to the Claim, shall be submitted to the Contractor within 30 Days (if the 
Claim is less than $50,000, within 15 Days) after receipt of the additional documentation, or 
within a period of time no greater than that taken by the Contractor in producing the additional 
information or requested documentation, whichever is greater. 

3.12.6 Meet and Confer. If the Contractor disputes City's written response, 
or City fails to respond within the time prescribed, the Contractor may so notify City, in writing, 
within 15 Days of receipt of City's response or the City's failure to respond, and demand an 
informal conference to meet and confer for settlement of the issues in dispute. Upon receipt of a 
demand, City shall schedule a meet and confer conference within 30 Days for settlement of the 
dispute. 

3.12.7 Mediation. Within 10 business days following the conclusion of the 
meet and confer conference, if the Claim or any portion of the Claim remains in dispute, City 
shall provide the Contractor a written statement identifying the portion of the Claim that remains 
in dispute and the portion that is undisputed. Any payment due on an undisputed portion of the 
Claim shall be processed and made within 60 Days after City issues its written statement. Any 
disputed portion of the Claim, as identified by the Contractor in writing, shall be submitted to 
nonbinding mediation, with City and the Contractor sharing the associated costs equally. City 
and Contractor shall mutually agree to a mediator within 10 business days after the disputed 
portion of the Claim has been identified in writing, unless the Parties agree to select a mediator 
at a later time. 

3.12.7.1 If the Parties cannot agree upon a mediator, each Party shall 
select a mediator and those mediators shall select a qualified neutral third party to mediate with 
regard to the disputed portion of the claim. Each Party shall bear the fees and costs charged by 
its respective mediator in connection with the selection of the neutral mediator. 

3.12.7.2 For purposes of this section, mediation includes any 
nonbinding process, including, but not limited to, neutral evaluation or a dispute review board, in 
which an independent third party or board assists the Parties in dispute resolution through 
negotiation or by issuance of an evaluation. Any mediation utilized shall conform to the 
timeframes in this section. 

3.12.7.3 Unless otherwise agreed to by City and the Contractor in 
writing, the mediation conducted pursuant to this section shall excuse any further obligation 
under Section 20104.4 to mediate after litigation has been commenced. 

3.12.7.4 The mediation shall be held no earlier than the date the 
Contractor completes the Work or the date that the Contractor last performs Work, whichever is 
earlier. All unresolved Claims shall be considered jointly in a single mediation, unless a new 
unrelated Claim arises after mediation is completed. 

3.12.8 Procedures After Mediation. If following the mediation, the Claim or 
any portion remains in dispute, the Contractor must file a claim pursuant to Chapter 1 
( commencing with Section 900) and Chapter 2 ( commencing with Section 910) of Part 3 of 
Division 3.6 of Title 1 of the Government Code. For purposes of those provisions, the running of 
the period of time within which a claim must be filed shall be tolled from the time the Contractor 
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submits his or her written Claim pursuant to subdivision (a) until the time the Claim is denied, 
including any period of time utilized by the meet and confer conference or mediation. 

3.12.9 Civil Actions. The following procedures are established for all civil 
actions filed to resolve Claims of $375,000 or less: 

3.12.9.1 Within 60 Days, but no earlier than 30 Days, following the filing 
or responsive pleadings, the court shall submit the matter to non-binding mediation unless 
waived by mutual stipulation of both Parties or unless mediation was held prior to 
commencement of the action in accordance with Public Contract Code section 9204 and the 
terms of these procedures. The mediation process shall provide for the selection within 15 
Days by both Parties of a disinterested third person as mediator, shall be commenced within 30 
Days of the submittal, and shall be concluded within 15 Days from the commencement of the 
mediation unless a time requirement is extended upon a good cause showing to the court. 

3.12.9.2 If the matter remains in dispute, the case shall be submitted to 
judicial arbitration pursuant to Chapter 2.5 ( commencing with Section 1141.10) of Title 3 of Part 
3 of the Code of Civil Procedure, notwithstanding Section 1114.11 of that code. The Civil 
Discovery Act of 1986 (Article 3 (commencing with Section 2016) of Chapter 3 of Title 3 of Part 
4 of the Code of Civil Procedure) shall apply to any proceeding brought under this subdivision 
consistent with the rules pertaining to judicial arbitration. 

3.12.9.3 In addition to Chapter 2.5 (commencing with Section 1141.10) 
of Title 3 of Part 3 of the Code of Civil Procedure, (A) arbitrators shall, when possible, be 
experienced in construction law, and (B) any party appealing an arbitration award who does not 
obtain a more favorable judgment shall, in addition to payment of costs and fees under that 
chapter, also pay the attorney's fees on appeal of the other party. 

3.12.10 Government Code Claim Procedures. 

3.12.10.1 This section does not apply to tort claims and nothing in this 
section is intended nor shall be construed to change the time periods for filing tort claims or 
actions specified by Chapter 1 (commending with Section 900) and Chapter 2 (commencing 
with Section 910) of Part 3 of Division 3.5 of Title 1 of the Government Code. 

3.12.10.2 In addition to any and all Contract requirements pertaining to 
notices of and requests for adjustments to the Contract Time, Contract Price, or compensation 
or payment for extra work, disputed work, claims and/or changed conditions, Contractor must 
comply with the claim procedures set forth in Government Code sections 900 et seq. prior to 
filing any lawsuit against the City. 

3.12.10.3 Such Government Code claims and any subsequent lawsuit 
based upon the Government Code claims shall be limited to those matters that remain 
unresolved after all procedures pertaining to adjustment of the Contract Time, Contract Price, or 
compensation or payment for extra work, disputed work, claims, and/or changed conditions 
have been followed by Contractor. If no such Government Code claim is submitted, or if any 
prerequisite contractual requirements are not otherwise satisfied as specified herein, Contractor 
may not file any action against the City. 

3.12.10.4 A Government Code claim must be filed no earlier than 
the date the work is completed or the date the Contractor last performs work on the 
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Project, whichever occurs first. A Government Code claim shall be inclusive of all 
unresolved Claims known to the Contractor excepting only new unrelated Claims that 
arise after the Government Code claim is submitted. 

3.12.11 Non-Waiver. City's failure to respond to a Claim from the Contractor 
within the time periods described in this section or to otherwise meet the time requirements of 
this section shall result in the Claim being deemed rejected in its entirety and shall not constitute 
a waiver of any rights under this section. 

3.13 Loss and Damage. Except as may otherwise be limited by law, Contractor shall 
be responsible for all loss and damage which may arise out of the nature of the Work agreed to 
herein, or from the action of the elements in the prosecution of the Work until the same is fully 
completed and accepted by City. In the event of damage proximately caused by an Act of God, 
as defined by Section 7105 of the Public Contract Code, the City may terminate this Contract 
pursuant to the termination provisions in this Contract; provided, however, that the City needs to 
provide Contractor with only seven (7) days advanced written notice. 

3.14 Indemnification. 

3.14.1 Scope of Indemnity. To the fullest extent permitted by law, Contractor 
shall defend, indemnify and hold the City, its officials, employees, agents and volunteers free 
and harmless from any and all claims, demands, causes of action, suits, actions, proceedings, 
costs, expenses, liability, judgments, awards, decrees, settlements, loss, damage or injury of 
any kind, in law or equity, regardless of whether the allegations are false, fraudulent, or 
groundless, to property or persons, including wrongful death, (collectively, "Claims") in any 
manner arising out of, pertaining to, or incident to any acts, errors or omissions, or willful 
misconduct of Contractor, its officials, officers, employees, subcontractors, consultants or 
agents in connection with the performance of the Contractor's services, the Project or this 
Contract, including without limitation the payment of all expert witness fees, attorneys' fees and 
other related costs and expenses. Notwithstanding the foregoing, to the extent required by Civil 
Code section 2782, Contractor's indemnity obligation shall not apply to such loss or damage 
which is caused by the sole or active negligence or willful misconduct of the City. 

3.14.2 Additional Indemnity Obligations. Contractor shall defend, with 
counsel of City's choosing and at Contractor's own cost, expense and risk, any and all Claims 
covered by this section that may be brought or instituted against City or its officials, employees, 
agents and authorized volunteers. In addition, Contractor shall pay and satisfy any judgment, 
award or decree that may be rendered against City or its officials, employees, agents and 
authorized volunteers as part of any such claim, suit, action or other proceeding. Contractor 
shall also reimburse City for the cost of any settlement paid by City or its officials, employees, 
agents and authorized volunteers as part of any such claim, suit, action or other proceeding. 
Such reimbursement shall include payment for City's attorney's fees and costs, including expert 
witness fees. Contractor shall reimburse City and its officials, employees, agents and 
authorized volunteers, for any and all legal expenses and costs incurred by each of them in 
connection therewith or in enforcing the indemnity herein provided. Contractor's obligation to 
indemnify shall survive expiration or termination of this Contract, and shall not be restricted to 
insurance proceeds, if any, received by the City, its officials, employees, agents and authorized 
volunteers. 

3.15 Insurance. 

BB&K (2020) 
55575.18165\33505817 .1 

16 SHORT FORM CONSTRUCTION CONTRACT 



28

3.15.1 Time for Compliance. Contractor shall not commence Work under 
this Contract until it has provided evidence satisfactory to the City that it has secured all 
insurance required under this section. In addition, Contractor shall not allow any subcontractor 
to commence work on any subcontract until it has provided evidence satisfactory to the City that 
the subcontractor has secured all insurance required under this section. Failure to provide and 
maintain all required insurance shall be grounds for the City to terminate this Contract for cause. 

3.15.2 Minimum Requirements. Contractor shall, at its expense, procure and 
maintain for the duration of the Contract insurance against claims for injuries to persons or 
damages to property which may arise from or in connection with the performance of the Work 
hereunder by Contractor, its agents, representatives, employees or subcontractors. Contractor 
shall also require all of its subcontractors to procure and maintain the same insurance for the 
duration of the Contract. Such insurance shall meet at least the following minimum levels of 
coverage: 

3.15.2.1 Minimum Scope of Insurance. Coverage shall be at least as 
broad as the latest version of the following: (1) General Liability: Insurance Services Office 
Commercial General Liability coverage (occurrence form CG 00 01) OR Insurance Services 
Office Owners and Contractors Protective Liability Coverage Form (CG 00 09 11 88) (coverage 
for operations of designated contractor); (2) Automobile Liability: Insurance Services Office 
Business Auto Coverage form number CA 00 01, code 1 (any auto); (3) Workers' Compensation 
and Employer's Liability: Workers' Compensation insurance as required by the State of 
California and Employer's Liability Insurance; and (4) Builders'IA/1 Risk: Builders'/AII Risk 
insurance covering for all risks of loss, including explosion, collapse, underground excavation 
and removal of lateral support (and including earthquakes and floods if requested by the City). 
Policies shall not contain exclusions contrary to this Contract. 

3.15.2.2 Minimum Limits of Insurance. Contractor shall maintain limits 
no less than: (1) General Liability: $2,000,000 per occurrence and $4,000,000 general 
aggregate for bodily injury, personal injury and property damage; (2) Automobile Liability: 
$1,000,000 per accident for bodily injury and property damage; (3) Workers' Compensation and 
Employer's Liability: Workers' compensation limits as required by the Labor Code of the State of 
California. Employer's Liability limits of $1,000,000 each accident, policy limit bodily injury or 
disease, and each employee bodily injury or disease; and (4) Builders'IA/1 Risk: Completed 
value of the project. Defense costs shall be available in addition to the limits. Notwithstanding 
the minimum limits specified herein, any available coverage shall be provided to the parties 
required to be named as additional insureds pursuant to this Contract. 

3.15.2.3 Notices: Cancellation or Reduction of Coverage. At least 
fifteen ( 15) days prior to the expiration of any such policy, evidence showing that such insurance 
coverage has been renewed or extended shall be filed with the City. If such coverage is 
cancelled or materially reduced, Contractor shall, within ten (10) days after receipt of written 
notice of such cancellation or reduction of coverage, file with the City evidence of insurance 
showing that the required insurance has been reinstated or has been provided through another 
insurance company or companies. In the event any policy of insurance required under this 
Contract does not comply with these specifications or is canceled and not replaced, the City has 
the right but not the duty to obtain the insurance it deems necessary and any premium paid by 
the City will be promptly reimbursed by Contractor or the City may withhold amounts sufficient to 
pay premium from Contractor payments. In the alternative, the City may suspend or terminate 
this Contract. 
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3.15.3 Insurance Endorsements. The insurance policies shall contain the 
following provisions, or Contractor shall provide endorsements (amendments) on forms supplied 
or approved by the City to add the following provisions to the insurance policies: 

3.15.3.1 General Liability. (1) Such policy shall give the City, its 
officials, employees, agents and volunteers additional insured status using ISO endorsements 
CG20 10 10 01 plus CG20 37 10 01, or endorsements providing the exact same coverage, with 
respect to the Work or operations performed by or on behalf of Contractor, including materials, 
parts or equipment furnished in connection with such work; (2) all policies shall waive or shall 
permit Contractor to waive all rights of subrogation which may be obtained by the Contractor or 
any insurer by virtue of payment of any loss or any coverage provided to any person named as 
an additional insured pursuant to this Contract, and Contractor agrees to waive all such rights of 
subrogation; and (3) the insurance coverage shall be primary insurance as respects the City, its 
officials, employees, agents and volunteers, or if excess, shall stand in an unbroken chain of 
coverage excess of Contractor's scheduled underlying coverage. Any insurance or self­
insurance maintained by the City, its officials, employees, agents and volunteers shall be 
excess of Contractor's insurance and shall not be called upon to contribute with it. 

3.15.3.2 Automobile Liability. (1) Such policy shall give the City, its 
officials, employees, agents and volunteers additional insured status with respect to the 
ownership, operation, maintenance, use, loading or unloading of any auto owned, leased, hired 
or borrowed by Contractor or for which Contractor is responsible; (2) all policies shall waive or 
shall 'permit Contractor to waive all rights of subrogation which may be obtained by the 
Contractor or any insurer by virtue of payment of any loss or any coverage provided to any 
person named as an additional insured pursuant to this Contract, and Contractor agrees to 
waive all such rights of subrogation; and (3) the insurance coverage shall be primary insurance 
as respects the City, its officials, employees, agents and volunteers, or if excess, shall stand in 
an unbroken chain of coverage excess of Contractor's scheduled underlying coverage. Any 
insurance or self-insurance maintained by the City, its officials, employees, agents and 
volunteers shall be excess of Contractor's insurance and shall not be called upon to contribute 
with it in any way. 

3.15.3.3 Workers' Compensation and Employer's Liability Coverage. 
The insurer shall agree to waive all rights of subrogation against the City, its officials, 
employees, agents and volunteers for losses paid under the terms of the insurance policy which 
arise from work performed by Contractor. 

3.15.3.4 All Coverages. Each insurance policy required by this 
Contract shall be endorsed to state that: (1) coverage shall not be suspended, voided, reduced 
or canceled except after thirty (30) days prior written notice by certified mail, return receipt 
requested, has been given to the City; and (2) any failure to comply with reporting or other 
provisions of the policies, including breaches of warranties, shall not affect coverage provided to 
the City, its officials, employees, agents and volunteers. 

3.15.4 Builders'/AII Risk Policy Requirements. The builders'/all risk insurance 
shall provide that the City be named as loss payee. In addition, the insurer shall waive all rights 
of subrogation against the City. 

3.15.5 Separation of Insureds: No Special Limitations. All insurance required 
by this Section shall contain standard separation of insureds provisions. In addition, such 
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insurance shall not contain any special limitations on the scope of protection afforded to the 
City, its officials, employees, agents and volunteers. 

3.15.6 Professional Liability Insurance. All architects, engineers, consultants 
or design professionals retained by Contractor shall also procure and maintain, for a period of 
five (5) years following completion of the Contract, errors and omissions liability insurance with a 
limit of not less than $1,000,000 per occurrence. This insurance shall name the City, its 
directors, officials, officers, employees, agents and volunteers as additional and insureds with 
respect to Work performed, and shall otherwise comply with all requirements of this Section. 
Defense costs shall be paid in addition to the limits. 

3.15.7 Deductibles and Self-Insurance Retentions. Any deductibles or self-
insured retentions must be declared to and approved by the City. Contractor shall guarantee 
that, at the option of the City, either: (1) the insurer shall reduce or eliminate such deductibles or 
self-insured retentions as respects the City, its officials, employees, agents and authorized 
volunteers; or (2) the Contractor shall procure a bond or other financial guarantee acceptable to 
the City guaranteeing payment of losses and related investigation costs, claims and 
administrative and defense expenses. 

3.15.8 Acceptability of Insurers. Insurance is to be placed with insurers with 
a current A.M. Best's rating no less than A:VII, licensed to do business in California, and 
satisfactory to the City. Exception may be made for the State Compensation Insurance Fund 
when not specifically rated. 

3.15.9 Verification of Coverage. Contractor shall furnish City with original 
certificates of insurance and endorsements effecting coverage required by this Contract on 
forms satisfactory to the City. The certificates and endorsements for each insurance policy shall 
be signed by a person authorized by that insurer to bind coverage on its behalf, and shall be on 
forms supplied or approved by the City. All certificates and endorsements must be received and 
approved by the City before work commences. The City reserves the right to require complete, 
certified copies of all required insurance policies, at any time. 

3.15.10 Subcontractors. All subcontractors shall meet the requirements of this 
Section before commencing Work. Contractor shall furnish separate certificates and 
endorsements for each subcontractor. Subcontractor policies of General Liability insurance shall 
name the City, its officials, employees, agents and authorized volunteers as additional insureds 
using form ISO 20 38 04 13 or endorsements providing the exact same coverage. All 
coverages for subcontractors shall be subject to all of the requirements stated herein except as 
otherwise agreed to by the City in writing. 

3.15.11 Reporting of Claims. Contractor shall report to the City, in addition to 
Contractor's insurer, any and all insurance claims submitted by Contractor in connection with 
the Work under this Contract. 

3.16 Bond Requirements. 

3.16.1 Payment Bond. If required by law or otherwise specifically requested 
by City in Exhibit "C" attached hereto and incorporated herein by reference, Contractor shall 
execute and provide to City concurrently with this Contract a Payment Bond in an amount 
required by the City and in a form provided or approved by the City. If such bond is required, no 
payment will be made to Contractor until the bond has been received and approved by the City. 
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3.16.2 Performance Bond. If specifically requested by City in Exhibit "C" 
attached hereto and incorporated herein by reference, Contractor shall execute and provide to 
City concurrently with this Contract a Performance Bond in an amount required by the City and 
in a form provided or approved by the City. If such bond is required, no payment will be made 
to Contractor until the bond has been received and approved by the City. 

3.16.3 Bond Provisions. Should, in City's sole opinion, any bond become 
insufficient or any surety be found to be unsatisfactory, Contractor shall renew or replace the 
effected bond within (ten) 10 days of receiving notice from City. In the event the surety or 
Contractor intends to reduce or cancel any required bond, at least thirty (30) days prior written 
notice shall be given to the City, and Contractor shall post acceptable replacement bonds at 
least ten (10) days prior to expiration of the original bonds. No further payments shall be 
deemed due or will be made under this Contract until any replacement bonds required by this 
Section are accepted by the City. To the extent, if any, that the Total Contract Price is increased 
in accordance with the Contract, Contractor shall, upon request of the City, cause the amount of 
the bond to be increased accordingly and shall promptly deliver satisfactory evidence of such 
increase to the City. If Contractor fails to furnish any required bond, the City may terminate the 
Contract for cause. 

3.16.4 Surety Qualifications. Only bonds executed by an admitted surety 
insurer, as defined in California Code of Civil Procedure Section 995.120, shall be accepted. If 
a California-admitted surety insurer issuing bonds does not meet these requirements, the 
insurer will be considered qualified if it is in conformance with Section 995.660 of the California 
Code of Civil Procedure, and proof of such is provided to the City. 

3.17 Warranty. Contractor warrants all Work under the Contract (which for purposes 
of this Section shall be deemed to include unauthorized work which has not been removed and 
any non-conforming materials incorporated into the Work to be of good quality and free from 
any defective or faulty material and workmanship. Contractor agrees that for a period of one 
year ( or the period of time specified elsewhere in the Contract or in any guarantee or warranty 
provided by any manufacturer or supplier of equipment or materials incorporated into the Work, 
whichever is later) after the date of final acceptance, Contractor shall within ten ( 10) days after 
being notified in writing by the City of any defect in the Work or non-conformance of the Work to 
the Contract, commence and prosecute with due diligence all Work necessary to fulfill the terms 
of the warranty at its sole cost and expense. Contractor shall act sooner as requested by the 
City in response to an emergency. In addition, Contractor shall, at its sole cost and expense, 
repair and replace any portions of the Work (or work of other contractors) damaged by its 
defective Work or which becomes damaged in the course of repairing or replacing defective 
Work. For any Work so corrected, Contractor's obligation hereunder to correct defective Work 
shall be reinstated for an additional one-year period, commencing with the date of acceptance 
of such corrected Work. Contractor shall perform such tests as the City may require to verify 
that any corrective actions, including, without limitation, redesign, repairs, and replacements 
comply with the requirements of the Contract. All costs associated with such corrective actions 
and testing, including the removal, replacement, and reinstitution of equipment and materials 
necessary to gain access, shall be the sole responsibility of Contractor. All warranties and 
guarantees of subcontractors, suppliers and manufacturers with respect to any portion of the 
Work, whether express or implied, are deemed to be obtained by Contractor for the benefit of 
the City, regardless of whether or not such warranties and guarantees have been transferred or 
assigned to the City by separate agreement and Contractor agrees to enforce such warranties 
and guarantees, if necessary, on behalf of the City. In the event that Contractor fails to perform 
its obligations under this Section, or under any other warranty or guaranty under this Contract, 
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to the reasonable satisfaction of the City, the City shall have the right to correct and replace any 
defective or non-conforming Work and any work damaged by such work or the replacement or 
correction thereof at Contractor's sole expense. Contractor shall be obligated to fully reimburse 
the City for any expenses incurred hereunder upon demand. 

3.18 Employee/Labor Certifications. 

3.18.1 Contractor's Labor Certification. By its signature hereunder, 
Contractor certifies that he is aware of the provisions of Section 3700 of the California Labor 
Code which require every employer to be insured against liability for Worker's Compensation or 
to undertake self-insurance in accordance with the provisions of that Code, and agrees to 
comply with such provisions before commencing the performance of the Work. A certification 
form for this purpose, which is attached to this Contract as Exhibit "D" and incorporated herein 
by reference, shall be executed simultaneously with this Contract. 

3.18.2 Equal Opportunity Employment. Contractor represents that it is an 
equal opportunity employer and that it shall not discriminate against any employee or applicant 
for employment because of race, religion, color, national origin, ancestry, sex, age or other 
interests protected by the State or Federal Constitutions. Such non-discrimination shall include, 
but not be limited to, all activities related to initial employment, upgrading, demotion, transfer, 
recruitment or recruitment advertising, layoff or termination. 

3.18.3 Verification of Employment Eligibility. By executing this Contract, 
Contractor verifies that it fully complies with all requirements and restrictions of state and federal 
law respecting the employment of undocumented aliens, including, but not limited to, the 
Immigration Reform and Control Act of 1986, as may be amended from time to time, and shall 
require all subcontractors and sub-subcontractors to comply with the same. 

3.19 Termination. This Contract may be terminated by City at any time, either with 
our without cause, by giving Contractor three (3) days advance written notice. In the event of 
termination by City for any reason other than the fault of Contractor, City shall pay Contractor for 
all Work performed up to that time as provided herein. In the event of breach of the Contract by 
Contractor, City may terminate the Contract immediately without notice, may reduce payment to 
Contractor in the amount necessary to offset City's resulting damages, and may pursue any 
other available recourse against Contractor. Contractor may not terminate this Contract except 
for cause. In the event this Contract is terminated in whole or in part as provided, City may 
procure, upon such terms and in such manner as it may determine appropriate, services similar 
to those terminated. Further, if this Contract is terminated as provided, City may require 
Contractor to provide all finished or unfinished documents, data, diagrams, drawings, materials 
or other matter prepared or built by Contractor in connection with its performance of this 
Contract. Contractor shall be required to provide such document and other information within 
fifteen (15) days of the request. 

3.20 City Officers and Employees: Non-Discrimination. 

3.20.1 Non-liability of City Officers and Employees. No officer or employee 
of the City shall be personally liable to the Contractor, or any successor-in-interest, in the event 
of any default or breach by the City or for any amount which may become due to the Contractor 
or to its successor, or for breach of any obligation of the terms of this Contract. 
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3.20.2 Conflict of Interest. Contractor acknowledges that no officer or 
employee of the City has or shall have any direct or indirect financial interest in this Contract nor 
shall Contractor enter into any agreement of any kind with any such officer or employee during 
the term of this Contract and for one (1) year thereafter. Contractor warrants that Contractor 
has not paid or given, and will not pay or give, any third party any money or other consideration 
in exchange for obtaining this Contract. 

3.20.3 Covenant Against Discrimination. In connection with its performance 
under this Contract, Contractor shall not discriminate against any employee or applicant for 
employment because of actual or perceived race, religion, color, sex, age, marital status, 
ancestry, national origin ( i.e., place of origin, immigration status, cultural or linguistic 
characteristics, or ethnicity), sexual orientation, gender identity, gender expression, physical or 
mental disability, or medical condition (each a "prohibited basis"). Contractor shall ensure that 
applicants are employed, and that employees are treated during their employment, without 
regard to any prohibited basis. As a condition precedent to City's lawful capacity to enter this 
Contract, and in executing this Contract, Contractor certifies that its actions and omissions 
hereunder shall not incorporate any discrimination arising from or related to any prohibited basis 
in any Contractor activity, including but not limited to the following: employment, upgrading, 
demotion or transfer; recruitment or recruitment advertising; layoff or termination; rates of pay or 
other forms of compensation; and selection for training, including apprenticeship; and further, 
that Contractor is in full compliance with the provisions of Palm Springs Municipal Code Section 
7.09.040, including without limitation the provision of benefits, relating to non-discrimination in 
city contracting. 

3.21 General Provisions. 

3.21.1 City's Representative. The City hereby designates the City Manager, 
or his or her designee, to act as its representative for the performance of this Contract ("City's 
Representative"). City's Representative shall have the power to act on behalf of the City for all 
purposes under this Contract. Contractor shall not accept direction or orders from any person 
other than the City's Representative or his or her designee. 

3.21.2 Contractor's Representative. Before starting the Work, Contractor 
shall submit in writing the name, qualifications and experience of its proposed representative 
who shall be subject to the review and approval of the City ('"Contractor's Representative"). 
Following approval by the City, Contractor's Representative shall have full authority to represent 
and act on behalf of Contractor for all purposes under this Contract. Contractor's Representative 
shall supervise and direct the Work, using his best skill and attention, and shall be responsible 
for all construction means, methods, techniques, sequences and procedures and for the 
satisfactory coordination of all portions of the Work under this Contract. Contractor's 
Representative shall devote full time to the Project and either he or his designee, who shall be 
acceptable to the City, shall be present at the Work site at all times that any Work is in progress 
and at any time that any employee or subcontractor of Contractor is present at the Work site. 
Arrangements for responsible supervision, acceptable to the City, shall be made for emergency 
Work which may be required. Should Contractor desire to change its Contractor's 
Representative, Contractor shall provide the information specified above and obtain the City's 
written approval. 

3.21.3 Contract Interpretation. Should any question arise regarding the 
meaning or import of any of the provisions of this Contract or written or oral instructions from 
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City, the matter shall be referred to City's Representative, whose decision shall be binding upon 
Contractor. 

3.21.4 Anti-Trust Claims. This provision shall be operative if this Contract is 
applicable to California Public Contract Code Section 7103.5. In entering into this Contract to 
supply goods, services or materials, Contractor hereby offers and agrees to assign to the City 
all rights, title, and interest in and to all causes of action it may have under Section 4 of the 
Clayton Act (15 U.S.C. Section 15) or under the Cartwright Act (Chapter 2, commencing with 
Section 16700, of Part 2 of Division 7 of the Business and Professions Code) arising from 
purchases of goods, services, or materials pursuant to the Contract. This assignment shall be 
made and become effective at the time the City tender final payment to Contractor, without 
further acknowledgment by the Parties. 

3.21.5 Notices. All notices hereunder and communications regarding 
interpretation of the terms of the Contract or changes thereto shall be provided by the mailing 
thereof by registered or certified mail, return receipt requested, postage prepaid and addressed 
as follows: 

CONTRACTOR: 

CITY: 

SHADE STRUCTURES INC. OBA USA SHADE & FABRIC STRUCTURES, 
1925 S. JOSHUA TREE PL., PALM SPRINGS, CA 92264 
ATTN: ASHLEY DONDE, SENIOR REGIONAL MANAGER 

CITY OF PALM SPRINGS 
3200 E. TAHQUITZ CANYON WAY 
PALM SPRINGS, CA 92262 
ATTN: CITY MANAGER & CITY CLERK 

Any notice so given shall be considered received by the other Party three (3) days after deposit 
in the U.S. Mail as stated above and addressed to the Party at the above address. Actual notice 
shall be deemed adequate notice on the date actual notice occurred, regardless of the method 
of service. 

3.21.6 Time of Essence. Time is of the essence in the performance of this 
Contract. 

3.21.7 Assignment Forbidden. Contractor shall not, either voluntarily or by 
action of law, assign or transfer this Contract or any obligation, right, title or interest assumed by 
Contractor herein without the prior written consent of City. If Contractor attempts an assignment 
or transfer of this Contract or any obligation, right, title or interest herein, City may, at its option, 
terminate and revoke the Contract and shall thereupon be relieved from any and all obligations 
to Contractor or its assignee or transferee. 

3.21.8 No Third-Party Beneficiaries. There are no intended third-party 
beneficiaries of any right or obligation assumed by the Parties. 

3.21.9 Laws: Venue. This Contract shall be interpreted in accordance with 
the laws of the State of California. If any action is brought to interpret or enforce any term of this 
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Contract, the action shall be brought in a state or federal court situated in the County of 
Riverside, State of California. 

3.21.10 Attorneys' Fees. If either Party commences an action against the 
other party, either legal, administrative or otherwise, arising out of or in connection with this 
Contract, the prevailing party in such litigation shall be entitled to have and recover from the 
losing party reasonable attorneys' fees and all other costs of such action. 

3.21.11 Counterparts. This Contract may be executed in counterparts, each of 
which shall constitute an original. 

3.21.12 Successors. The Parties do for themselves, their heirs, executors, 
administrators, successors, and assigns agree to the full performance of all of the provisions 
contained in this Contract. 

3.21.13 Solicitation. Contractor maintains and warrants that it has not 
employed nor retained any company or person, other than a bona fide employee working solely 
for Contractor, to solicit or secure this Contract. Further, Contractor warrants that it has not paid 
nor has it agreed to pay any company or person, other than a bona fide employee working 
solely for Contractor, any fee, commission, percentage, brokerage fee, gift or other 
consideration contingent upon or resulting from the award or making of this Contract. For 
breach or violation of this warranty, City shall have the right to terminate this Contract without 
liability. 

3.21.14 Certification of License. 

3.21.14.1 Contractor certifies that as of the date of execution of this 
Contract, Contractor has a current contractor's license of the classification indicated below 
under Contractor's signature. 

3.21.14.2 Contractors are required by law to be licensed and regulated 
by the Contractors' State License Board which has jurisdiction to investigate complaints against 
contractors if a complaint regarding a patent act or omission is filed within four (4) years of the 
date of the alleged violation. A complaint regarding a latent act or omission pertaining to 
structural defects must be filed within ten (10) years of the date of the alleged violation. Any 
questions concerning a contractor may be referred to the Registrar, Contractors' State License 
Board, P.O. Box 26000, Sacramento, California 95826. 

3.21.15 Authority to Enter Contract. Each Party warrants that the individuals 
who have signed this Contract have the legal power, right and authority to make this Contract 
and bind each respective Party. 

3.21.16 Entire Contract: Modification. This Contract contains the entire 
agreement of the Parties with respect to the subject matter hereof, and supersedes all prior 
negotiations, understandings or agreements. This Contract may only be modified by a writing 
signed by both Parties. 

3.21.17 Non-Waiver. None of the provisions of this Contract shall be 
considered waived by either party, unless such waiver is specifically specified in writing. 

BB&K (2020) 
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3.21.18 City's Right to Employ Other Contractors. City reserves right to 
employ other contractors in connection with this Project or other projects. 

BB&K (2020) 
55575.18165\33505817.1 
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SIGNATURE PAGE FOR CONSTRUCTION CONTRACT 
BETWEEN THE CITY OF PALM SPRINGS 

AND SHADE STRUCTURES INC. DBA USA SHADE & FABRIC STRUCTURES 

IN WITNESS WHEREOF, the Parties have executed this Contract as of the dates stated 
below. 

Date: -----------

APPROVED AS TO FORM: 

By: _________ _ 

Jeffrey S. Ballinger 
City Attorney 

APPROVED BY CITY COUNCIL: 

Date: ___ Agreement No. __ 

"CITY" 
City of Palm Springs 

By:-----------­
David H. Ready, PhD 
City Manager 

ATTEST 

By:-----------­
Anthony Mejia 
City Clerk 

Corporations require two notarized signatures. One signature must be from Chairman of Board, 
President, or any Vice President. The second signature must be from the Secretary, Assistant 
Secretary, Treasurer, Assistant Treasurer, or Chief Financial Officer. 

CONTRACTOR NAME: 

______________ Check one:_ Individual_ Partnership _Corporation 

Address 

Contractor's License Number and Classification 

DIR Registration Number 

By ________________ By _______________ _ 

Signature (Notarized) 

BB&K (2020) 
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SERVICES/ SCHEDULE 
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Project Schedule 

City of Palm Springs Bleacher Shade 

Mon, 2/22/2021 

Order Processing 2/22/21 2/25/21 -- ~ .. 
Project Corrdlnator Assigned 2/25/21 2/26/21 

,.. ------ ... 
Project Handover 2/26/21 3/1/21 

Drawln11 
-

Site Meeting 3/4/21 3/5/21 

Sealed Engineering Drawings and Cales 3/8/21 4/19/21 

Permit Submittal & Approval (Approx. ) 4/19/21 4/23/21 

Shop Drawings 4/26/21 5/10/21 

Production 
-- - .. ,._ .... L O - ·-- -- . - - ---

Batching 5/13/21 5/13/21 
~~ ..... ----"•·-- ......... -

Procurement of raw materials 5/14/21 5/28/21 

Fabrication 5/31/21 7/12/21 
- ---·· ·-· ~· ·-· ---- -

Shipping & Installation 
. - . -Freight (Load to Go) 7/12/21 7/16/21 

~ t 1 

Installation 7/19/21 7/31/21 
.. -

Insert m,w rows ABOVE this on., 
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USASHADE 
a Fallrlc Structur••• 

Structure Pricing 

Demuth - Pickle Ball Courts (1 - 8) 

UNIT IMAGE UNIT DETAILS 

Unit Quantity: 1 Foundations By USA Shade 

Unit Type: Hip Grout Installation USA Shade 

Structure Size: 14ft X 20ft Footing Type: Drilled Pier 

USA Shade Model Number 202.5 Base Attachment: PIH - Embed 

Entry Height: 10ft Anchor Bolts: N/A 

No of Columns: 2 Concrete Cutting: N/A 

No of Fabric Tops: 1 Dirt Removal: Included 

Fabric Type: Colourshade_FR Surface Type: Dirt 

Fabric Color: NOTES 

Steel Finish: Powder Coated 

Steel Color: 
---------+------------t Fabric to have reinforced rafter and ridge panels for 
Electrical Provisions: N/A high wind conditions 

Cable/HOW Finish: Galvanized 

Concept No: 

Demuth - Pickle Ball Courts (9 - 12) 
UNIT IMAGE UNIT DETAILS 

Unit Quantity: 

Unit Type: 

Structure Size: 

USA Shade Model Number 

Entry Height: 

No of Columns: 

No of Fabric Tops: 

Fabric Type: 

Fabric Color: 

Steel Finish: 

Steel Color: 

Electrical Provisions: 

Cable/HOW Finish: 

Concept No: 

www.usa-shade.com 

1 

Hip 

18ft X 27ft 

202.5 

10ft 

2 

1 

Colourshade_FR 

Powder Coated 

N/A 

Galvanized 

Foundations By USA Shade 

Grout Installation USA Shade 

Footing Type: Drilled Pier 

Base Attachment: PIH - Embed 

Anchor Bolts: N/A 

Concrete Cutting: N/A 

Dirt Removal: Included 

Surface Type: Dirt 

NOTES 

Fabric to have reinforced rafter and ridge panels for 

high wind conditions 

800-966-5005 

AZ: 289388 CA: 989458 LA: 61718 NV: 78724 NV:78724 NM: 383826 TN: 68712 DIR: 1000003533 
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USASHADE 
a Faltl'le Struetur••• 

Structure Pricing 

Demuth - Softball (Field 5,7,8) 
UNIT IMAGE UNIT DETAILS 

UNIT IMAGE 

Unit Quantity: 3 

Unit Type: Hip 

18ft X 27ft 

USA Shade Model Number 202.5 

14ft 

2 each 

No of Fabric Tops: 1 each 

Colourshade_FR 

Powder Coated 

Electrical Provisions: N/A 

Cable/HOW Finish: Galvanized 

Concept No: 

Foundations By USA Shade 

Grout Installation USA Shade 

Footing Type: Drilled Pier 

Base Attachment: PIH - Embed 

Anchor Bolts: N/A 

Concrete Cutting: N/A 

Dirt Removal: Included 

Surface Type: Dirt 

NOTES 

Fabric to have reinforced rafter and ridge panels for 

high wind conditions 

Demuth - Softball {Between Field 7 & 8) 
UNIT DETAILS 

Unit Quantity: 

Unit Type: 

Structure Size: 

USA Shade Model Number 

. . . . . . 

Cable/HOW Finish: 

Concept No: 

www.usa-shade.com 

T Canti Hip 

23ft X 23ft 

228.5 

10ft 

2 each 

1 each 

Colourshade_FR 

Powder Coated 

N/A 

Galvanized 

Foundations By USA Shade 

Grout Installation USA Shade 

Footing Type: Drilled Pier 

Base Attachment: PIH - Embed 

Anchor Bolts: N/A 

Concrete Cutting: N/A 

Dirt Removal: Included 

Surface Type: Dirt 

NOTES 

Fabric to have reinforced rafter and ridge panels for 

high wind conditions 

800-966-5005 

AZ: 289388 CA: 989458 LA: 61718 NV: 78724 NV:78724 NM: 383826 TN: 68712 DIR: 1000003533 
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USASHADE 
• Faltl'IO atl'UCtur••· 

Structure Pricing 

Ruth Hardy - Bleacher Shade 
UNIT IMAGE UNIT DETAILS 

Unit Quantity: 2 

Unit Type: Hip 

Structure Size: 18ft X 27ft 

USA Shade Model Number 202.5 

Entry Height: 12ft 

No of Columns: 2 each 

No of Fabric Tops: 1 each 

Fabric Type: Colourshade_FR 

Fabric Color: 

Steel Finish: Powder Coated 

Steel Color: 

Electrical Provisions: N/A 

Cable/HOW Finish: Galvanized 

Concept No: 

Foundations By USA Shade 

Grout Installation USA Shade 

Footing Type: Drilled Pier 

Base Attachment: PIH - Embed 

Anchor Bolts: N/A 

Concrete Cutting: N/A 

Dirt Removal: Included 

Surface Type: Dirt 

NOTES 

Fabric to have reinforced rafter and ridge panels for 

high wind conditions 

Pavillion Way Ball Field - Bleacher Shade 
UNIT IMAGE UNIT DETAILS 

Unit Quantity: 

Unit Type: 

Structure Size: 

USA Shade Model Number 

Entry Height: 

No of Columns: 

No of Fabric Tops: 

Fabric Type: 

Fabric Color: 

Steel Finish: 

Steel Color: 

Electrical Provisions: 

Cable/HOW Finish: 

Concept No: 

www.usa-shade.com 

1 

Hip 

14ft X 20ft 

202.5 

10ft 

2 

1 

Colourshade_FR 

Powder Coated 

N/A 

Galvanized 

Foundations By USA Shade 

Grout Installation USA Shade 

Footing Type: Drilled Pier 

Base Attachment: PIH - Embed 

Anchor Bolts: N/A 

Concrete Cutting: N/A 

Dirt Removal: Included 

Surface Type: Dirt 

NOTES 

Fabric to have reinforced rafter and ridge panels for 

high wind conditions 

800-966-5005 

AZ: 289388 CA: 989458 LA: 61718 NV: 78724 NV:78724 NM: 383826 TN: 68712 DIR: 1000003533 
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USASHADE 
a Faltrlo atructur••• 

Structure Pricing 

James 0. Jessie Desert Highland - Seating Area 
UNIT IMAGE UNIT DETAILS 

Unit Quantity: 1 Foundations By USA Shade 

Unit Type: Hexagon Grout Installation USA Shade 

Structure Size: 30ft Diameter Footing Type: Drilled Pier 

USA Shade Model Number 603.5 Base Attachment: PIH - Embed 

Entry Height: 10ft Anchor Bolts: N/A 
No of Columns: 6 Concrete Cutting: N/A 
No of Fabric Tops: 1 Dirt Removal: Included 

Fabric Type: Colourshade_FR Surface Type: Dirt 

Fabric Color: NOTES 

Steel Finish: Powder Coated 

Steel Color: 

Electrical Provisions: N/A 
Fabric to have reinforced rafter and ridge panels for 

high wind conditions 

Cable/HOW Finish: Galvanized 

Concept No: 

www.usa-shade.com 800-966-5005 

AZ: 289388 CA: 989458 LA: 61718 NV: 78724 NV:78724 NM: 383826 TN: 68712 DIR: 1000003533 
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USASHADE 
& Fabric Structur••• 

ACCESS/MISC. 

QTY ITEM DETAILS COST 

1 Independent Utility Location 18 Footings included 

1 Generators / Water included 

TOTAL FOR ACCESS/MISC ITEMS: included 

PRICINGTOTALS: PAYMENT TERMS: 

Unit Total included (1) Upon execution of the Agreement (Deposit) 10% 

Accessories/Miscellaneous (2) Upon delivery of Unit(s) 

Shipping/Handling included (3) Upon completion of assembly/installation 

SUBTOTAL (4) Other (specify): Progress Billing 

Sales Tax (9.25%) included NOTES: 

Engineering included 

Installation included 

TOTAL PRICE $327,139.69 

USA SHADE reserves the right to implement a surcharge for significant increases in raw materials, including the following, but 
not limited to: fuel, steel , fabric, and concrete. Proposal pricing is only valid for 1 year due to the fluctuation in pricing. Due to 

recent significant increases experienced in raw steel and fabric materials, it may be necessary to order, invoice, and receive 
payments for steel and fabric as soon as final sizing can be determined. 

ENGINEERING REQUIREMENTS NOTES 

Building Code CBC2019 

Wind Load 115 mph 

Snow Load 5 psf USA Shade to provide sealed engineering drawings and calculations. City to 

Drawing Size llX 17 handle permitting submittal. 

No. of Sealed Drawings 3 

Calculations Required Yes 

INCLUSIONS/ EXCLUSIONS 

INCLUDED EXCLUDED ENGINEERING REQUIREMENTS INCLUDED EXCLUDED INSTALLATION - MISCELLANEOUS 

0 • Sealed Drawings & Calculations 0 • Prevailing Wage/ Certified Payroll 

0 • Permit Submittal • 0 Union Wages 

• 0 Permit Fee • 0 Fencing 

• 0 DSA Submittal & Fees 0 • water and Electrical 

0 • Design and Engineering of Structure • 0 Landscape Repair 

0 • Design and Engineering of Foundation • 0 Demolition (Existing Structures) 

• 0 Reactions and Loads for attachment to Walls, Rooftops, or Other 0 • Payment and Performance Bonds 

• 0 Foundation Location and Elevation Survey • 0 Special Inspection Fees 

www.usa-shade.com 800-966-5005 

AZ: 289388 CA: 989458 LA: 61718 NV: 78724 NV:78724 NM: 383826 TN: 68712 DIR: 1000003533 
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USASHADE 
a Faltrlo Struetur••• 

Construction Assumptions 
1) The designated area for our structures will be accessible by drive-up for unloading of our trucks and equipment, including personnel man-lifts, forklifts, 

etc. Should a crane be required and direct access not available, additional costs for such will be submitted by a Change Order. 

2) Our pricing is based on the ability to perform all of our work with clear, sequential, and continuous access without interruption during normal daytime 

working hours. We have assumed one mobilization for the installation of foundations, steel and fabric; if additional mobilizations are required, there will 

be an additional charge. We will require exclusive access to the area for our work during the construction process. 

3) Our pricing does not include daily site delays accessing the work areas. USA SHADE will submit a Change Order for any delays caused by other trades 

which interfere or cause us to stop working. 

4) We will require site sanitary facilities and refuse containers by others within 200 feet of our work. 

5) USA SHADE will leave its work and materials in a clean condition at the conclusion of our work. 

6) Barricades and public security requirements are not included. 

7) Unless specifically included in this proposal, this agreement does not include, and Company will not provide, services, labor, or materials for any of the 

following work: (a) removal and disposal of any materials containing asbestos or any hazardous materials as defined by the EPA; (b} moving Owner's 

property around the installation site; (c) repair or replacement of any Purchaser or Owner-supplied materials; or (d) repair of damage to existing surfaces 

that may occur when construction equipment and vehicles are being used in the normal course of construction. 

8) Pricing for foundation design is based on drilled pier footings. In the event the geotechnical report requires an alternate configuration, any additional 

costs incurred will be submitted to the client by a Change Order. 

9) Digging of our foundations will not be constrained by any existing concrete or utilities. USA SHADE will not be responsible for moving or repairing any 

underground utility lines such as electrical, telephone, gas, water, or sprinkler lines that may be encountered during installation. 

10) Any additional costs incurred as a result of hard rock conditions requiring extra equipment, utility removal or repair, resulting in delay, will result in 

additional charges unless they are detailed on as-built site drawings provided to USA SHADE or marked on the ground and communicated to USA SHADE in 

writing prior to installation. 

GENERAL TERMS & CONDITIONS AND WARRANTY 

1) Proposal: The above proposal is valid for 1 Year from the date first set forth above. After 30 days, we reserve the right to increase prices due to the rise in 

cost of raw materials, fuel, or other cost increases. When applicable, USA SHADE & Fabric Structures reserves the right to implement a surcharge for 

significant increases in raw materials, including, but not limited to; fuel, steel, and concrete. Due to the duration oftime between proposals, contracts, 

and final installation, USA SHADE & Fabric Structures reserves the right to implement this surcharge, when applicable. 

2) Purchase: By executing this proposal, or submitting a purchase order pursuant to this proposal (which shall incorporate the terms of this agreement 

specifically by reference) which is accepted by USA SHADE & Fabric Structures (the "Company"), the purchaser identified above ("you" or the "Purchaser") 

agrees to purchase Shade Structures brand shade structures ("Structures") and the services to be provided by the Company, as detailed in the "Structure 

Pricing" and "General Scope of Work" sections of this agreement, above, or in the relevant purchase order accepted by the Company, for use by Purchaser 

or for installation by Company or Purchaser on behalf of a third-party who will be the ultimate owner of the Structures (the ultimate owner of a Structure, 

whether Purchaser or a third-party, being the "Owner''}. 

3) Short Ship Claims: Purchaser has 15 days from receipt of the structures to file a short ship report in writing to its sales representative. Company will not 

honor claims made after this time. 

4) Standard Exclusions: Unless specifically included under the "General Scope of Work" section above, this agreement does not include, and Company will 

not provide, services, labor, or materials for any of the following work: (a) removal and disposal of any materials containing asbestos or any hazardous 

materials as defined by the EPA; (b) moving Owner's property around the installation site; (c) repair or replacement of any Purchaser or Owner-supplied 

materials; (d) repair of concealed underground utilities not located on prints supplied to Company by Owner during the bidding process, or physically 

staked out by Owner, and which are damaged during construction during normal course of construction. 

www.usa-shade.com 
AZ: 289388 CA: 989458 LA: 61718 NV: 78724 NV:78724 

800-966-5005 
NM: 383826 TN: 68712 DIR: 1000003533 
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USASHADE 
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5) Bonding Guidelines: If Purchaser will use or provide the Structures and Services for an Owner other than Purchaser {including, without limitation, as a 

subcontractor of Purchaser), Purchaser will include the following statement in Purchaser's contract with Owner: 

"The manufacturer's warranty for the Shade Structures brand shade structures is a separate document between USA SHADE & Fabric Structures and 

the ultimate owner of the Shade Structures brand shade structures, which will be provided to the ultimate owner at the time of completion of the 

installation and other services to be provided by USA SHADE & Fabric Structures. Due to surety requirements, any performance and/or payment 

bond will cover only the first year of the USA SHADE & Fabric Structures warranty." 

6) Insurance Requirements: Company is not required to provide any insurance coverage in excess of Company's standard insurance. A copy of the 

Company's standard insurance is available for your review prior to acceptance of the Company's proposal. 

7) Payment: Terms of payment are defined in the "Pricing Details" section and are specific to this contract. For purposes of this agreement, "Completion" is 

defined as being the point at which the Structure is suitable for its intended use, the issue of occupancy consent, or a final building department approval is 

issued, whichever occurs first. Progress billing and payment will be required. All payments must be made to Shade Structures, Inc., P.O. Box 734158, 

Dallas, TX 75373-4158. Company may use all remedies available to it under current laws including, but not limited to, filing of liens against the property 

and using a collection agency or the courts to secure the collection of the outstanding debt. 

8) Lien Releases: Upon request by Owner, Company will issue appropriate partial lien releases as corresponding payments are received from Purchaser, but 

prior to receiving final payment from Purchaser or Owner. Company will provide a full release of liens upon receipt of final payment. In accordance with 

state laws, Company reserves the right to place a lien on the property if final payment has not been received 10 days prior to the filing deadline for liens. 

9) Site Plan Approval, Permit/s. Permit Fees. Plans, Engineering Drawings, and Surveying: Site plan approval, permits, permit fees, plans, engineering 

drawings, and surveying are specifically excluded from this agreement and the Services unless specified under the "General Scope of Work". The Company 

does not in any way warrant or represent that a permit or site plan approval for construction will be obtained. Sealed engineered drawings that are 

required but not included in the "General Scope of Work" will result in an additional cost to Purchaser. 

10) Manufacturing & Delivery: Manufacturing lead-time from Company's receipt of the "Notice To Proceed" is approximately 6 to 8 weeks for standard 

structures, and 8 to 12 weeks for custom structures. Delivery is approximately 1 week thereafter. Delivery of structures may be prior to or at start of 

assembly. Please note that these timelines do not include approval or permitting timeframes. 

11) Returned Product, Deposits. and/or Cancelled Order: Within the first 45 days after shipment from our facility, all returned product{s) and cancelled 

orders are subject to a 50% restocking fee. No returns are available following this 45 day period. All deposits are non-refundable. All expenses incurred 

{engineering, site surveys, shipping, handling, etc.) are the responsibility of the Purchaser, up to notice of cancellation. 

12) Concealed Conditions: "Concealed conditions" include, without limitation, water, gas, sprinkler, electrical and sewage lines, post tension cables, and steel 

rebar. This agreement is based solely on observations the Company was able to make either by visual inspection or by drawings and/or plans submitted by 

Owner at the time this agreement was bid. If additional Concealed Conditions are discovered once work has commenced, which were not visible at the 

time this proposal was bid, Company will stop work and indicate these unforeseen Concealed Conditions to Purchaser or Owner so that Purchaser and 

Company can execute a Change Order for any additional work. In any event, any damage caused by or to unforeseen Concealed Conditions is the sole 

responsibility of the Purchaser and Company shall not be held liable for any such damage. Soil conditions are assumed to be soil that does not contain any 

water, hard rock {such as limestone, caliche, etc.), rocks larger than 4 inches in diameter, or any other condition that will require additional labor, 

equipment and/or materials not specified by the Purchaser or Owner in the bidding process. Any condition requiring additional labor, equipment, and/or 

materials to complete the drilling or concrete operations will require a Change Order before Company will complete the process. Price quotes are based 

on a drilled pier footing. Any variation will incur additional charges {i.e. spread footings, concrete mat, sand, water, landfill, etc.). Costs for footing and 

installation do not include any allowance for extending below frost lines {the additional costs for which vary by geographical region). 

www.usa-shade.com 
AZ: 289388 CA: 989458 LA: 61718 NV: 78724 NV:78724 

800-966-5005 
NM: 383826 TN: 68712 DIR: 1000003533 
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13) Changes in the Work: During the course of this project, Purchaser may order changes in the work (both additions and deletions). Additionally, an 

approving agency may require changes in the work from the original design or engineering quoted and provided by the Company (both additions and 

deletions.) The cost of these changes will be determined by the Company, and a Change Order form must be completed and signed by both the Purchaser 

and the Company, which will detail the "General Scope of the Change Order''. Should any Change Order be essential to the completion of the project, and 

the Purchaser refuses to authorize such Change Order, then Company will be deemed to have performed its part of the project, and the project and 

services will be terminated. Upon such termination, Company will submit a final billing to Purchaser for payment, less a labor allowance for work not 

performed but including additional charges incurred due to the stoppage. No credit will be allowed for materials sold and supplied, which will remain the 

property of the Purchaser. 

14) Indemnification: To the fullest extent permitted by law, Purchaser shall indemnify, defend, and hold harmless the Company and its consultants, agents, 

and employees or any of them from and against claims, damages, losses and expenses, including, but not limited to, attorneys' fees related to the 

installation of the Structure or performance of the services, provided that such claim, damage, loss, or expense is attributable to bodily injury to, sickness, 

disease, or death of a person, or to injury to or destruction of tangible property, but only to the extent caused by the negligent acts or omissions of the 

Purchaser or its agents, employees, or subcontractors, or anyone directly or indirectly employed by them or anyone for whose acts they may be liable, 

regardless of whether or not such claim, damage, loss, or expense is caused in part by a party indemnified hereunder. Such obligation shall not be 

construed to negate, abridge, or reduce other rights or obligations of indemnity that would otherwise exist as to a party or person described in Section 15. 

15) Statement of Limited Warranty: 

• The structural integrity of all supplied steel is warranted for ten years. 
• If assembly is provided by the Company, workmanship of the structure is covered for one year, including labor for the removal of any failed part, 

disassembly (if necessary), cost of shipping, and reassembly. 

• All steel surface finishes are warranted for one year. 

• Shadesure™, Colourshade® FR, extreme 32™, Commercial 95™, SaFRshade™, and Monotec 370™ fabrics all carry a ten year limited manufacturer's 

warranty against failure from significant fading, deterioration, breakdown, outdoor heat, cold, or discoloration. Should the fabric need to be replaced 

under the warranty, the Company will manufacture and ship a new replacement fabric at no charge for the first six years, thereafter pro-rated at 20% per 

year over the remaining four years. The following are exceptions to the preceding warranty terms: 

o Shadesure™ fabrics in Red, Yellow, Atomic Orange, Electric Purple, Zesty Lime, Cinnamon, Olive, and Mulberry carry a five year pro-rated 

o Fabric tops attached to Coolbrella™ structures carry a three year warranty; 
o Individual fabric tops measuring greater than 40' in length are covered by a non-prorated five year warranty; 

o Precontraint 502™ waterproof membrane is subject to an eight year pro-rated warranty. 
• Sewing thread is warranted for ten years. 

www.usa-shade.com 800-966-5005 
AZ: 289388 CA: 989458 LA: 61718 NV: 78724 NV:78724 NM: 383826 TN: 68712 DIR: 1000003533 
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General Limited Warranty Terms and Conditions 

• These limited warranties are effective from the date of sale, or, if assembly is provided by the Company, upon receipt by Company from Purchaser of a 

completed and signed "Customer Checklist and Sign-off' form. 

• In its sole discretion, the Company will repair and or/replace defective structures, products or workmanship, or refund that portion of the price related to 

the defective product, labor, or service rendered. 
• The Company reserves the right, in cases where certain fabric colors have been discontinued, to offer the Purchaser or Owner a choice of available 

alternative colors to replace the warranted fabric. The Company does not guarantee that any particular color will be available for any period of time, and 

reserves the right to discontinue any color for any reason, without recourse by the Purchaser or Owner of the discontinued fabric color. 

• Should the Purchaser or Owner sell the structures to another party, the warranty cannot be transferred to the new owner without a complete and 

thorough on-site inspection performed by a Company representative. Please contact the Company at warranty@usa-shade.com for more details. 

• All warranty claims covering Company supplied structures, products, and services must be submitted by Purchaser or Owner in writing to the Company 

within thirty days from the date of discovery of the alleged defect and must include a detailed description and applicable photographs of the alleged defect 

or problem. Warranty claims should be submitted by email to warranty@usa-shade.com. 

• Purchaser or Owner agrees that venue for any court action to enforce these limited warranties shall be in the City or County of Dallas in the State of Texas, 

USA. 
• These limited warranties are void if: 

o the supplied structures, products, services and/or labor are not paid for in full; 

o the structures are not assembled in strict compliance with USA SHADE specifications; 
o any changes, modifications, additions, or attachments are made to the structures in any way, without prior written approval from the Company. 

Specifically, no signs, objects, fans, light fixtures, etc. may be hung from the structures, unless specifically engineered by the Company. 

• These limited warranties do not cover defects and/or damages caused by: 

o normal wear and tear; 

o misuse, willful or intentional damage, vandalism, contact with chemicals, cuts and Acts of God (i.e. tornado, hurricane, micro/macros burst, 

earthquake, wildfires, etc.); 

o ice, snow or wind loads in excess of the designed load parameters engineered for the supplied structures; 
o use, maintenance, neglect, repair, and/or service inconsistent with the Company's written care and maintenance instructions, provided with the 

order. 

• The limited warranties explicitly exclude: 
o workmanship related to assembly not provided by the Company or its agents; 

o fabric curtains, valances, and flat vertical panels; 
o fabric tops installed on structures that were not engineered and originally supplied by the Company. 

• THE COMPANY SHALL NOT BE LIABLE FOR ANY INCIDENTAL, CONSEQUENTIAL, SPECIAL, LIQUIDATED, EXEMPLARY, OR PUNITIVE DAMAGES, OR ANY LOSS 

OF REVENUE, PROFIT, USE OR GOODWILL, WHETHER BASED UPON CONTRACT, TORT (INCLUDING NEGLIGENCE), OR ANY OTHER LEGAL THEORY, ARISING 

OUT OF A BREACH OF THIS WARRANTY OR IN CONNECTION WITH THE SALE, INSTALLATION, MAINTENANCE, USE, OPERATION OR REPAIR OF ANY 

PRODUCT OR SERVICE. IN NO EVENT WILL THE COMPANY BE LIABLE FOR ANY AMOUNT GREATER THAN THE PURCHASE PRICE FOR ANY PRODUCT OR 

SERVICE PROVIDED BY THE COMPANY. 

• THE FOREGOING LIMITED WARRANTY IS THE SOLE AND EXCLUSIVE WARRANTY FOR THE COMPANY'S PRODUCTS AND SERVICES, AND IS IN LIEU OF ALL 

OTHER WARRANTIES, EXPRESS OR IMPLIED, IN LAW OR IN FACT. SELLER SPECIFICALLY DISCLAIMS ALL OTHER WARRANTIES, EXPRESS OR IMPLIED, 

INCLUDING, WITHOUT LIMITATION, ALL IMPLIED WARRANTIES OF MERCHANTABILITY AND FITNESS FOR A PARTICULAR USE OR PURPOSE, AND ANY 

IMPLIED WARRANTIES ARISING OUT OF COURSE OF DEALING OR PERFORMANCE OR TRADE USAGE. PURCHASER, BY ACCEPTANCE AND USE OF THIS 

LIMITED WARRANTY, WAIVES ANY RIGHTS IT WOULD OTHERWISE HAVE TO CLAIM OR ASSERT THAT THIS LIMITED WARRANTY FAILS OF ITS ESSENTIAL 

PURPOSE. 

Colourshade ~ and extreme 32™ are registered trademarks of Multiknit Pty. Ltd. 

Commercial 95™ and SaFRshade™ are registered trademarks of Gale Pacific USA Inc. 

Monotec 370™ is a registered trademark of PRO-KNIT Industries Pty. Ltd. 

Precontraint 502™ is a registered trademark of Serge Ferrari North America, Inc. 

www.usa-shade.com 800-966-5005 
AZ: 289388 CA: 989458 LA: 61718 NV: 78724 NV:78724 NM: 383826 TN: 68712 DIR: 1000003533 
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16) Assembly/Installation: 

• Company will notify Purchaser of the scheduled assembly date. Owner agrees to have an owner representative meet the assembly crew at the job site on 

the scheduled assembly date to verify the exact location where the structure(s) is to be placed. 

• Labor for the removal, assembly, and/or freight charges will only be covered by Company in instances where the structures supplied and installed by 

Company are determined by the Company to be defective. In all cases where structures are not installed by Company, all labor for the removal, assembly, 

and/or freight of the structures will be the Purchaser's responsibility. 

• Installation prices are based on a single mobilization charge. If additional mobilizations are required, there will be additional charges. 

• If the requested services require Company access to Owner's premises, Company will be provided access to the Owner's premises free and clear of debris, 

automobiles, or other interference Monday~ Friday during the hours of 8:00am to 6:00pm, and Company will have access to water and electrical facilities 

during installation. Additional charges will apply if utilities are not easily accessible. Where applicable, all vehicles will be moved prior to Company's crew 

beginning any installation. 

• Company will not be responsible for moving or repairing any underground utility lines such as electrical, telephone, gas, water, or sprinkler lines that may 

be encountered during installation. 

• Any additional costs incurred as a result of hard rock conditions requiring extra equipment, utility removal or repair resulting in delay will result in 

additional charges unless they are detailed on as-built site drawings provided to Company or marked on the ground and communicated to Company in 

writing prior to fabrication and installation. 

17) Installation/Assembly on-site: Where installation/assembly is part of the services, Purchaser must provide the Company with a detailed drawing 

prepared by or for the Owner showing exactly where the structures are to be assembled as well as detailing any obstacles or other impediments that may 

cause the assembly process to be more difficult. Any fixture(s), e.g., playground, pools, etc., that the structures are to be assembled over must also be 

detailed, along with their peak heights (if applicable). 

18) Site/Use Review by Purchaser: Company relies on the Purchaser to determine that the structures ordered are appropriate and safe for the Owner's 

installation site and/or intended use. Company is not responsible for damages or injuries resulting from collisions by moving objects or persons with the 

structure post(s). Company can recommend, or supply at additional cost, padding for posts from a third party manufacturer. 

19) Preparatory Work: Where installation/assembly is part of the services and in the event that the foundation or job site is not suitable or ready for 

assembly to begin on the scheduled day, a Delay of Order notification must be sent to Company at least 4 working days prior, in order to allow Company to 

reschedule the project. In the event that Company is not notified and incurs an expense in attempting to execute the assembly, a re-mobilization charge 

may be charged to Purchaser before Company will reschedule the assembly. 

20) Delegation: Subcontractors: The services and the manufacturing and assembly of the structures may be performed by subcontractors under appropriate 

agreements with the Company. 
21) Force Majeure: Impracticability: The Company shall not be charged with any loss or damage for failure or delay in delivering or assembling of the 

structures when such failure or delay is due to any cause beyond the control of the Company, due to compliance with governmental regulations or orders, 

or due to any Acts of God, strikes, lockouts, slowdowns, wars, or shortages in transportation, materials or labor. 

22) Dispute Resolution: Any controversy or claim arising out of or related to this agreement must be settled by binding arbitration administered in Dallas, TX 

by a single arbitrator selected by the parties or by the American Arbitration Association, and conducted in accordance with the construction industry 

arbitration rules. Judgment upon the award may be entered in any court having jurisdiction thereof. 

23) Entire Agreement; No Reliance: This agreement represents and contains the entire agreement between the parties. Prior discussion or verbal 

representations by the parties that are not contained in this agreement are not part of this agreement. Purchaser hereby acknowledges that it has not 

received or relied upon any statements or representations by Company or its agents which are not expressly stipulated herein, including without limitation 

any statements as to the structures, warranties, or services provided hereunder. 

24) No Third-Party Beneficiaries: This agreement creates no third-party rights or obligations between Company and any other person, including any Owner 

who is not also a Purchaser. It is understood and agreed that the parties do not intend that any third party should be a beneficiary of this agreement. 

25) Governing Law: The agreement will be construed and enforced in accordance with the laws of the State of Texas. 

26) Assignment: Purchaser may not assign this agreement, by operation of law or otherwise, without the prior written consent of Company. The agreement 

shall be binding upon and insure to the benefit of the Company and the Purchaser, and their successors and permitted assigns. 

www.usa-shade.com 800-966-5005 
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Executed to be effective as of the date executed by the Company: 

NOTE: FOR ANY PURCHASE EQUAL TO OR EXCEEDING $100,000.00 USD, NO WORK, OTHER THAN PRE-WORK, SHALL BE UNDERTAKEN 

WITHOUT A MUTUALLY ACCEPTABLE AND SIGNED CONSTRUCTION CONTRACT. 

PURCHASER: SELLER: 
City of Palm Springs Shade Structures, Inc. DBA USA Shade 

Signature: Signature: 

By: (Print) By: (Print) 

Title: Title: 

Date: Date: 

NOTE: All purchase orders and contracts should be drafted in the name of 

Shade Structures, Inc. 

www.usa-shade.com 800-966-5005 
AZ: 289388 CA: 989458 LA: 61718 NV: 78724 NV:78724 NM: 383826 TN: 68712 DIR: 1000003533 
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EXHIBIT "C" 

SPECIAL CONDITIONS 

PUBLIC WORKS PROJECTS OF MORE THAN $25,000 WILL REQUIRE PAYMENT BONDS 
BY LAW. WHERE A PAYMENT BOND IS REQUIRED, A PERFORMANCE BOND IS ALSO 
REQUIRED. 

ARTICLE 1. BONDS 

Concurrently with this Contract, the Contractor shall deliver to the City four identical 
counterparts of the Performance Bond and Payment Bond on the forms supplied by the City and 
included as Exhibit "F" to the Contract. The surety supplying the bond must be an admitted 
surety insurer, as defined in Code of Civil Procedure Section 995.120, authorized to do 
business as such in the State of California and satisfactory to the City. The Performance Bond 
and the Payment Bond shall be for one hundred percent ( 100%) of the Total Contract Price. 

BB&K (2020) 
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EXHIBIT "D" 

CERTIFICATION 
LABOR CODE - SECTION 1861 

I, the undersigned Contractor, am aware of the provisions of Section 3700, et seq., of 
the California Labor Code which require every employer to be insured against liability for 
Worker's Compensation or to undertake self-insurance in accordance with the provisions of the 
Code, and I, the undersigned Contractor, agree to and will comply with such provisions before 
commencing the performance of the Work on this Contract. 

SHADE STRUCTURES INC. DBA USA SHADE & FABRIC STRUCTURES 

By: 
Signature 

Name (Print) 

Title (Print) 

BB&K (2020) Exhibit D - 1 SHORT FORM CONSTRUCTION CONTRACT 
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EXHIBIT "E" 

PUBLIC WORKS CONTRACTOR REGISTRATION CERTIFICATION 

Pursuant to Labor Code sections 1725.5 and 1771.1, all contractors and subcontractors that 
wish to bid on, be listed in a bid proposal, or enter into a contract to perform public work must be 
registered with the Department of Industrial Relations. See http://www.dir.ca.gov/Public­
Works/PublicWorks.html for additional information. 

No bid will be accepted nor any contract entered into without proof of the contractor's and 
subcontractors' current registration with the Department of Industrial Relations to perform public 
work. 

Contractor hereby certifies that it is aware of the registration requirements set forth in Labor 
Code sections 1725.5 and 1771.1 and is currently registered as a contractor with the 
Department of Industrial Relations. 1 

Name of Contractor: _____________ _ 

DIR Registration Number: ___________ _ 

DIR Registration Expiration: ___________ _ 

Small Project Exemption: __ Yes or __ No 

Unless Contractor is exempt pursuant to the small project exemption, Contractor further 
acknowledges: 

1. Contractor shall maintain a current DIR registration for the duration of the project. 

2. Contractor shall include the requirements of Labor Code sections 1725.5 and 1771.1 in 
its contract with subcontractors and ensure that all subcontractors are registered at the 
time of bid opening and maintain registration status for the duration of the project. 

3. Failure to submit this form or comply with any of the above requirements may result in a 
finding that the bid is non-responsive. 

Name of Contractor: ________ _ 

Signature: ___________ _ 

Name and Title: _________ _ 

Dated: ____________ _ 

1 If the Project is exempt from the contractor registration requirements pursuant to the small project exemption 
under Labor Code Sections 1725.5 and 1771.1, please mark "Yes" in response to "Small Project Exemption." 

BB&K (2020) 
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PERFORMANCE BOND 

KNOW ALL PERSONS BY THESE PRESENTS: 

THAT WHEREAS, the City of Palm Springs (hereinafter referred to as "City") has 
awarded to _________ , (hereinafter referred to as the "Contractor") 

an agreement for 
(hereinafter referred to as the "Project"). 

WHEREAS, the work to be performed by the Contractor is more particularly set forth in 
the Contract Documents for the Project dated _______ , (hereinafter referred to as 
"Contract Documents"), the terms and conditions of which are expressly incorporated herein by 
reference; and 

WHEREAS, the Contractor is required by said Contract Documents to perform the terms 
thereof and to furnish a bond for the faithful performance of said Contract Documents. 

NOW, THEREFORE, we, _______ the undersigned Contractor and 
____________________ as Surety, a corporation organized and 
duly authorized to transact business under the laws of the State of California, are held and firmly 
bound unto the City in the sum of ____________ DOLLARS, 
($ ____ ____,, said sum being not less than one hundred percent (100%) of the total 
amount of the Contract, for which amount well and truly to be made, we bind ourselves, our 
heirs, executors and administrators, successors and assigns, jointly and severally, firmly by 
these presents. 

THE CONDITION OF THIS OBLIGATION IS SUCH, that, if the Contractor, his or its 
heirs, executors, administrators, successors or assigns, shall in all things stand to and abide by, 
and well and truly keep and perform the covenants, conditions and agreements in the Contract 
Documents and any alteration thereof made as therein provided, on its part, to be kept and 
performed at the time and in the manner therein specified, and in all respects according to their 
intent and meaning; and shall faithfully fulfill all obligations including the one-year guarantee of 
all materials and workmanship; and shall indemnify and save harmless the City, its officers and 
agents, as stipulated in said Contract Documents, then this obligation shall become null and 
void; otherwise it shall be and remain in full force and effect. 

As a condition precedent to the satisfactory completion of the Contract Documents, 
unless otherwise provided for in the Contract Documents, the above obligation shall hold good 
for a period of one (1) year after the acceptance of the work by City, during which time if 
Contractor shall fail to make full, complete, and satisfactory repair and replacements and totally 
protect the City from loss or damage resulting from or caused by defective materials or faulty 
workmanship, Surety shall undertake and faithfully fulfill all such obligations. The obligations of 
Surety hereunder shall continue so long as any obligation of Contractor remains. Nothing herein 
shall limit the City's rights or the Contractor or Surety's obligations under the Contract, law or 
equity, including, but not limited to, California Code of Civil Procedure section 337.15. 

Whenever Contractor shall be, and is declared by the City to be, in default under the 
Contract Documents, the Surety shall remedy the default pursuant to the Contract Documents, 
or shall promptly, at the City's option: 

BB&K (2020) Exhibit F -2 SHORT FORM CONSTRUCTION CONTRACT 
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(1) Take over and complete the Project in accordance with all terms and conditions 
in the Contract Documents; or 

(2) Obtain a bid or bids for completing the Project in accordance with all terms and 
conditions in the Contract Documents and upon determination by Surety of the 
lowest responsive and responsible bidder, arrange for a Contract between such 
bidder, the Surety and the City, and make available as work progresses sufficient 
funds to pay the cost of completion of the Project, less the balance of the 
contract price, including other costs and damages for which Surety may be liable. 
The term "balance of the contract price" as used in this paragraph shall mean the 
total amount payable to Contractor by the City under the Contract and any 
modification thereto, less any amount previously paid by the City to the 
Contractor and any other set offs pursuant to the Contract Documents. 

(3) Permit the City to complete the Project in any manner consistent with local, 
California and federal law and make available as work progresses sufficient 
funds to pay the cost of completion of the Project, less the balance of the 
contract price, including other costs and damages for which Surety may be liable. 
The term "balance of the contract price" as used in this paragraph shall mean the 
total amount payable to Contractor by the City under the Contract and any 
modification thereto, less any amount previously paid by the City to the 
Contractor and any other set offs pursuant to the Contract Documents. 

Surety expressly agrees that the City may reject any contractor or subcontractor which 
may be proposed by Surety in fulfillment of its obligations in the event of default by the 
Contractor. 

Surety shall not utilize Contractor in completing the Project nor shall Surety accept a bid 
from Contractor for completion of the Project if the City, when declaring the Contractor in 
default, notifies Surety of the City's objection to Contractor's further participation in the 
completion of the Project. 

The Surety, for value received, hereby stipulates and agrees that no change, extension 
of time, alteration or addition to the terms of the Contract Documents or to the Project to be 
performed thereunder shall in any way affect its obligations on this bond, and it does hereby 
waive notice of any such change, extension of time, alteration or addition to the terms of the 
Contract Documents or to the Project, including but not limited to the provisions of sections 
2819 and 2845 of the California Civil Code. 

IN WITNESS WHEREOF, we have hereunto set our hands and seals this ___ day of 

-----' 20_). 

(Corporate Seal) 

BB&K (2020) 
55575.18165\335058 l 7. l 

Contractor/ Principal 
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(Corporate Seal) 
Surety 

By _____________ _ 
Attorney-in-Fact 

Signatures of those signing for the Contractor and Surety must be notarized and evidence of 
corporate authority attached. 

(Attach Attorney-in-Fact Certificate) Title ____________ _ 

The rate of premium on this bond is _____ per thousand. The total amount of premium 
charges,$ _____________ _ 

(The above must be filled in by corporate attorney.) 

THIS IS A REQUIRED FORM 

Any claims under this bond may be addressed to: 

(Name and Address of Surety) 

(Name and Address of Agent or 
Representative for service of 
process in California, if different 
from above) 

(Telephone number of Surety and 
Agent or Representative for service 
of process in California) 

NOTE: A copy of the Power-of-Attorney authorizing the person signing on behalf of the Surety 
to do so must be attached hereto. 

BB&K (2020) 
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Notary Acknowledgment 

A notary public or other officer completing this 
certificate verifies only the identity of the individual 
who signed the document to which this certificate is 
attached, and not the truthfulness, accuracy, or 
validity of that document. 

STATE OF CALIFORNIA 
COUNTY OF ____ _ 
On . 20_, before me, _____________ , Notary Public, 
personally 

appeared _________________ , who proved to me on the basis of satisfactory 

evidence to be the person(s) whose name(s) is/are subscribed to the within instrument and acknowledged to 
me that he/she/they executed the same in his/her/their authorized capacity(ies), and that by his/her/their 
signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) acted, executed 
the instrument. 

I certify under PENAL TY OF PERJURY under the laws of the State of California that the foregoing paragraph 
is true and correct. 

WITNESS my hand and official seal. 

Signature of Notary Public 

OPTIONAL 

Though the information below is not required by law, it may prove valuable to persons relying on the 
document 

and could prevent fraudulent removal and reattachment of this form to another document. 

CAPACITY CLAIMED BY SIGNER DESCRIPTION OF ATTACHED DOCUMENT 

• Individual 
• Corporate Officer 

Title(s) 

• Partner(s) • Limited 
• General 

• Attorney-In-Fact 
• Trustee(s) 
• Guardian/Conservator 
• Other: 
Signer is representing: 
Name Of Person(s) Or Entity(ies) 

BB&K (2020) 
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PAYMENT BOND 

KNOW ALL MEN BY THESE PRESENTS That 

WHEREAS, the City of Palm Springs (hereinafter designated as the "City"), by action 
taken or a resolution passed. ______ , 20 __ has awarded to ______ _ 
hereinafter designated as the "Principal," a contract for the work described as follows: 

______________________ (the "Project"); and 

WHEREAS, the work to be performed by the Principal is more particularly set forth in the 
Contract Documents for the Project dated ________ ("Contract Documents"), the 
terms and conditions of which are expressly incorporated by reference; and 

WHEREAS, said Principal is required to furnish a bond in connection with said contract; 
providing that if said Principal or any of its Subcontractors shall fail to pay for any materials, 
provisions, provender, equipment, or other supplies used in, upon, for or about the performance 
of the work contracted to be done, or for any work or labor done thereon of any kind, or for 
amounts due under the Unemployment Insurance Code or for any amounts required to be 
deducted, withheld, and paid over to the Employment Development Department from the wages 
of employees of said Principal and its Subcontractors with respect to such work or labor the 
Surety on this bond will pay for the same to the extent hereinafter set forth. 

NOW THEREFORE, we, the Principal and ___________ as Surety, 
are held and firmly bound unto the City in the penal sum of ____________ _ 
________ Dollars ($ _____ lawful money of the United States of America, 
for the payment of which sum well and truly to be made, we bind ourselves, our heirs, 
executors, administrators, successors and assigns, jointly and severally, firmly by these 
presents. 

THE CONDITION OF THIS OBLIGATION IS SUCH that if said Principal, his or its 
subcontractors, heirs, executors, administrators, successors or assigns, shall fail to pay any of 
the persons named in Section 9100 of the Civil Code, fail to pay for any materials, provisions or 
other supplies, used in, upon, for or about the performance of the work contracted to be done, 
or for any work or labor thereon of any kind, or amounts due under the Unemployment 
Insurance Code with respect to work or labor performed under the contract, or for any amounts 
required to be deducted, withheld, and paid over to the Employment Development Department 
or Franchise Tax Board from the wages of employees of the contractor and his subcontractors 
pursuant to Section 18663 of the Revenue and Taxation Code, with respect to such work and 
labor the Surety or Sureties will pay for the same, in an amount not exceeding the sum herein 
above specified, and also, in case suit is brought upon this bond, all litigation expenses incurred 
by City in such suit, including reasonable attorneys' fees, court costs, expert witness fees and 
investigation expenses. 

This bond shall inure to the benefit of any of the persons named in Section 9100 of the 
Civil Code so as to give a right of action to such persons or their assigns in any suit brought 
upon this bond. 

It is further stipulated and agreed that the Surety on this bond shall not be exonerated or 
released from the obligation of this bond by any change, extension of time for performance, 
addition, alteration or modification in, to, or of any contract, plans, specifications, or agreement 
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pertaining or relating to any scheme or work of improvement herein above described, or 
pertaining or relating to the furnishing of labor, materials, or equipment therefore, nor by any 
change or modification of any terms of payment or extension of the time for any payment 
pertaining or relating to any scheme or work of improvement herein above described, nor by any 
rescission or attempted rescission of the contract, agreement or bond, nor by any conditions 
precedent or subsequent in the bond attempting to limit the right of recovery of claimants 
otherwise entitled to recover under any such contract or agreement or under the bond, nor by 
any fraud practiced by any person other than the claimant seeking to recover on the bond and 
that this bond be construed most strongly against the Surety and in favor of all persons for 
whose benefit such bond is given, and under no circumstances shall Surety be released from 
liability to those for whose benefit such bond has been given, by reason of any breach of 
contract between the owner or City and original contractor or on the part of any obligee named 
in such bond, but the sole conditions of recovery shall be that claimant is a person described in 
Section 9100 of the Civil Code, and has not been paid the full amount of his claim and that 
Surety does hereby waive notice of any such change, extension of time, addition, alteration or 
modification herein mentioned and the provisions of sections 2819 and 2845 of the California 
Civil Code. 

IN WITNESS WHEREOF, we have hereunto set our hands and seals this ___ day 
of _____ _, 20_. 

(Corporate Seal) ___________________ _ 

Contractor/ Principal 

By ______________ _ 

Title ____________ _ 

(Corporate Seal) Surety 

By _______ _ 

Attorney-in-Fact 

Title _____________ _ 

Signatures of those signing for the Contractor and Surety must be notarized and evidence of 
corporate authority attached. A Power-of-Attorney authorizing the person signing on behalf of 
the Surety to do so much be attached hereto. 

NOTE: A copy of the Power-of-Attorney authorizing the person signing on behalf of the Surety 
to do so must be attached hereto. 
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Notary Acknowledgment 

A notary public or other officer completing this 
certificate verifies only the identity of the individual 
who signed the document to which this certificate is 
attached, and not the truthfulness, accuracy, or 
validity of that document. 

STATE OF CALIFORNIA 
COUNTY OF ------
On . 20_, before me, 
personally 

_____________ , Notary Public, 

appeared _________________ , who proved to me on the basis of satisfactory 

evidence to be the person(s) whose name(s) is/are subscribed to the within instrument and acknowledged to 
me that he/she/they executed the same in his/her/their authorized capacity(ies), and that by his/her/their 
signature(s) on the instrument the person(s), or the entity upon behalf of which the person(s) acted, executed 
the instrument. 

I certify under PENAL TY OF PERJURY under the laws of the State of California that the foregoing paragraph 
is true and correct. 

WITNESS my hand and official seal. 

Signature of Notary Public 

OPTIONAL 

Though the information below is not required by law, it may prove valuable to persons relying on the 
document 

and could prevent fraudulent removal and reattachment of this form to another document. 

CAPACITY CLAIMED BY SIGNER 

• Individual 
• Corporate Officer 

• Partner( s) 

Title(s) 

• Limited 
• General 

• Attorney-In-Fact 
• Trustee(s) 
• Guardian/Conservator 
• Other: 
Signer is representing: 
Name Of Person(s) Or Entity(ies) 

BB&K (2020) 
55575.18165\33505817.1 

DESCRIPTION OF ATTACHED DOCUMENT 

Title or Type of Document 

Number of Pages 

Date of Document 

Signer(s) Other Than Named Above 

Exhibit F - 8 SHORT FORM CONSTRUCTION CONTRACT 



63

BB&K (2020) 
55575.18165\335058 l 7 .1 

EXHIBIT "G" 

FEDERAL REQUIREMENTS 

NOT APPLICABLE 

Exhibit G -1 SHORT FORM CONSTRUCTION CONTRACT 




